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THE DUNKERQUE OF THE BAR 


OR 


A FURTHER |. Q. TEST 
By F. Reais Nok of the District of Columbia Bar* 


I don’t want to see him alone. He says things that annoy me; he gives me good 
advice; he makes me think. 


Lord Henry smiled. People are very fond of giving away what they need most 
themselves. It is what I call the depth of generosity. 


The gentle reader will recall that the I. Q. rating of the local Bar registered not to 
exceed 15 in the latter part of 1940. Since then it is reported to have declined and now 
stands at 13.05. ‘Now is the time’’ not only for the Bar, as all others are trying, to come 
back from Dunkerque and plan its post-war world, but to do some acting if it is to survive 
as one of the learned professions and not deteriorate and emerge as a commerce. 


One of the series of these articles had some affect in establishing a new Municipal 
Court set-up, including the Intermediate Court of Appeals.? Another had to do with 
successful opposition to the Public Defender and the introduction of the present method 
of defending poor, but nevertheless, “worthy” criminals. The subject of still another one 
was the admission of colored members of the Bar to library privileges under pressure of 
the National Administration. At the moment, no observations are necessary on this last 
subject — everyone is apparently satisfied. The thesis of this series is that a large majority 
of members of the Bar, due to their intensity on clients’ affairs, no doubt, have never 
had an original thought. Too many are typified by de Joinville’s acephalous crusader who 
absently pulled at his forelock some hours after, unconsciously to him, a Saracen scimitar 
had passed through his neck. Objective thinking is skillful and painful labor — the 
1. (The Picture of Dorian Gray) 

2. “This is a record of which the members of the court (Municipal Court of Appeals, D. C.) 
may well be proud. And it also should be a source of gratification to those who brought 
about the establishment of this new municipal court setup, believing that it would serve 
the desirable of pores the people of the District with a tribunal in which all 
but the more portant cases could be prosecuted to a pomet and inexpensive conclusion.” 
Editorial Evening Star, July 12, 1943; see, also, “Times ve Chan .” Bar Journal, Janu- 
ary, 1941: “The Relations Between Bench and Bar, Remarks by Justice Bolitha J. Laws 
of the District Court of the United States for the District of Columbia, at the Judicial Circuit 


ja 
Conference for the District of Columbia held on May 22, 23 and 24, 1941,” and “Answer” 
by F. Regis Noel of the District of Columbia Bar. 


* Reprinted from the Journal of the Bar Association of the District of Columbia. 
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precise reason most folks let others do it and follow in the herd of Joneses which doesn’t 
dare let an independent idea come to light. The purpose of this article is again to make 
the Bar as mad as hornets. It is suggested that in order to do a complete job of “nee- 
dling,” members get the back numbers of the series and re-read them. 


Admittedly, the war has been a godsend to a great many members of our Bar. Some 
of us and our families were actually in want not only of clients but of necessities of life — 
entirely due to unjustified overcrowding of the ranks here in the District of Columbia. 
Since some of us have gone to the front, others have scrambled to Government 
desks and chairs and the supply has been cut at the source, temporary relief has been 
attained by all — but don’t lose sight of the fact that the return swing of the pendulum 
will be terrific. The hazards of battle are no greater than were those of survival at the 
local Bar. There will surely be a return to ‘dog eat dog’’! The JouRNAL of the Bar 
Association of the District of Columbia, November, 1942 issue, pages 497-498, reprinted 
statistics on lawyers from the United States Census of 1940. The total number of lawyers 
in the United States was listed as 179,554, the ratio per 100,000 of population being 
130. The number of lawyers per 100,000 Pi ann in the District of Columbia was 
given as 727, that is practically 600 above the average throughout the Country. A foot- 
note estimated that 3,000 additional lawyers have offices in the District of Columbia who 
reside and were registered in nearby Maryland or Virginia. That brings the number of 
lawyers practicing in the District of Columbia to roughly 1,100 per 100,000 of popu- 
lation. The next State in density is New York, where the ratio is 261 per 100,000 popula- 
tion. Nearby Maryland, next to New York in the scale, is 195 per 100,000 and con- 
tiguous Virginia 120. The figures of the Census Bureau are practically the same as those 
in Martindale’s Legal Directory, viz., about 7,800 more or less recognized lawyers in the 
District of Columbia. Also, running parallel is the listing in the telephone directory of 
the District of Columbia, many boldly giving home addresses and some even addresses 
in nearby Maryland and Virginia.* There are alleged to be literally thousands of law 
school graduates in the Government who never practiced anywhere. In contrast, the Bar 
Association of the District of Columbia has, at the moment 1,730 members. The actual 
practicing lawyers, that is, those who sustain offices, pay rental, secretaries and other cleri- 
cal help, buy books, maintain their libraries, purchase stationery, pay postage bills, support 
Bar Associations, do the work of the various associations, cooperate with the Courts con- 
stantly and other necessary incidents of exclusively following their profession before the 
Courts or before bureaus and commissions which conduct hearings requiring competency, 
do not far exceed 500. The average attendance of the Bar Association meetings is 200 


* Facsimile reproduction Washington Telephone Directory, Summer-Fall 1943, page 352. 
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and an annual election brings out 800 votes. Therefore, there are practically 7,000 indi- 
viduals in the District of Columbia who do little but sit in the shadows and poach on the 
preserves when they get an occasion to bag good game. Chiefly among these are indi- 
viduals in Government service who use public space, telephones, secretaries, stationery ; 
“lame ducks”; Congressmen and their staffs, many not members of any Bar; men in 
official positions in title companies, insurance companies, banks and trust companies, real 
estate offices, building and loan associations, adjusters, trade associations, lobbyists, brok- 
ers, and many other such businesses who are on regular salaries and have no overhead. 
And yet the organized Bar stands idly and supinely by and permits the above designated 
to administer estates, write wills and handle before the Courts the easy and lucrative por- 
tion of the practice in this jurisdiction leaving to the active lawyers only the trials and 
difficult knots to disentangle in which field there is no real reward but merely shoe-leather 
sustenance! The interlopers are never known to handle a criminal case or a difficult civil 
matter, are never appointed by the Courts to do any of the disagreeable work of disbar- 
ments or defending criminals or indigents and are not equipped to do so if called upon. 
In addition to this class of local vultures, however, there is another large class upon which 
there are | ang | no restrictions, namely attorneys from other jurisdictions who daily 
ride into the District of Columbia and actually practice law. Why all the travail of high- 
school, college, law school and Bar admission by local students if a foreigner’s diploma is 
merely a railroad ticket? Across the Potomac, in Virginia, a statute has been passed by 
the State which prohibits all but members of the Virginia Bar practicing in the State, and 
also fixing an annual tax. Membership in the Virginia Bar is limited to bona fide resi- 
dents of Virginia. Nevertheless, daily, lawyers whose “‘offices” are in Rockville, Riverdale, 
Alexandria, Arlington and such locations come into the District of Columbia and practice 
law, their only overhead being transportation. They list their —— in the Wash- 
ington telephone directory. These contrasting pictures, it seems, should be sufficient to 


awaken an even corpus defunctum, but the so-called organized Bar of the District of 
Columbia goes on lethargically, supinely and sycophantically taking it like a hutch of 


* Facsimile reproduction from Washington Star, March 27, 1943. 
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rabbits on the back of the neck and does less than nothing. This is no paradox — every- 
one but lawyers is practicing law in the District! Too many members of the Bar are 
adherents of those in official life, that is, followers who have not yet selfishly obtained all 
they . The best example in nature of adherents is leeches— the second best is 
certain humans whose nomenclature can’t be printed. ‘Now is the time’ when bold and 
drastic action should be taken, first to restrict the practice of the law in the District of 
Columbia, secondly to curtail admissions, and thirdly to clean out and elevate the standin 

of the local Bar, and thus leave in the profession only those who are exclusively qualified, 
capable and worthy of representing as lawyers the citizens of the District of Columbia. 
Physicians and surgeons, accountants, dentists, and even funeral conductors are far better 
organized and disciplined in this City! To do all things necessary possibly requires only 
reciprocity and cooperation of our Courts and their attaches ; but our Courts, being as they 
are, made - typically of - aso from distant sections of the Country, largely, on the 
basis of political accompl ents, are not only apathetic, ill-dis d, but in many 
instances actually opposed to helping the Bar with its problems. Preventing the large 
number of non-members of the practicing Bar, “sundowners,” officials of institutions who 
only pass the Bar and then go into business and develop purely commercial instincts, and 
such individuals from practicing, can be accomplished by a simple rule of Court which 
could be promulgated, publicized and then enforced.* This is an excellent time, when the 
student bodies of the various, local law schools which have been productive of consider- 
able of the condition are at their lowest ebb, for the District Court of the United States 
for the District of Columbia which appoints the Board of Education, which, in turn, 
controls degrees, and the Admissions Committee appointed by it, which admits to prac- 
S. Within very wide limits, standards of fitness for membership in the bar of the District Court 


ts, s 
are for the District Court itself to establish and maintain.” Carver vs. Committee, No. 8324 
U. S. Ct. of Appeals for D.C. July 8, 1943. 


* Facsimile reproduction from Washington Star, August 7, 1943. 
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tice, to keep the matriculations low and raise the tuition, boost the educational require- 
ments for admission to the law schools, insist on more thorough training and considerably 
increase the fees for admission to the Bar. All these controls are by statute now with the 
District Court of the United States for the District of Columbia and that Court not onl 
should extend its cooperation, but should realize that by such participation it would lift 
and improve not merely the ability but the morale and morals of the members of the Bar 
appearing before it.‘ The Bench and Bar do not seem to realize that a small, healthful 
Bar is preferable to an overpopulated slum sheltering shysters, solicitors, touts, cappers, 
embezzlers and chiselers. The Bars of every other member of the United Nations are 
limited — and we are told as a matter of patriotism, to believe that they are also 
democracies. 

Perhaps the most efficacious method of curing the whole Bar situation in the District 
of Columbia would be to shift jurisdiction over alainionn discipline and all such matters 
to the United States Court of Appeals for the District of Columbia. In all of the States 
such power is within the highest Court of the State. At the time jurisdiction was given to 
the trial Court, here, there was no Court of Appeals. The same Court heard cases origi- 
nally and en Banc heard appeals. The United States District Court for the District of 
Columbia has shown little sympathy for the problems of the Bar and no interest in its 
improvement. On the only occasions presented to it of mowing down interlopers, it did 
not support the Bar's contention. Upon protest by the Association, in 1935, the United 
States District Court agreed to consolidate the Admissions and Grievance Committees, 
thus compensating the members of the Grievance Committee for the dirty work it is 
required to do and relieving the Bar Association of the expense of disbarments. At the 
same time, the Court agreed to stagger appointments to the consolidated committee several 
members of which have enjoyed the emoluments more than thirty-five years and who are 
no more competent and certainly do not need the compensation as much as easily a hun- 
dred younger members of the Bar no younger now than when those same individuals were 
originally appointed. The Court has totally disregarded its agreement to stagger —— 
ments. Again, when the Public Defender scheme was shown to be unsuitable in the Dis- 
trict of Columbia, the Court instituted the present system of appointing members of the 
Bar who are capable and willing to represent criminals and indigents unable to pay fees. 
On numerous occasions the Court has commended the Bar for its cooperation in this 
plan. However, the part of the arrangement which was to redound to the benefit of the 
Bar, has been almost disregarded by the Court. It was understood that the same attorneys 
who were good enough to assume this burden, would be appointed by the Court to the 
consolidated committee, to receiverships, guardian-ad-litems, special masters and such 
matters as pro tanto compensation. The general complaint of members of the Bar is that 
this has not been done to any really appreciable extent. A corresponding list should be 
maintained by the assistant Clerk and when an attorney has adequately performed the 
onerous, gratuitous duty, he should be pari pasu —— e whole Bench-Bar- 
Practice set-up must be revamped and, mayhap, a ified, integrated system instituted 
under supervision of the United States Court of Appeals which is further removed from 
Bar and personal politics as well as being the highest Court in this jurisdiction. The Dis- 
trict Bar has been confronted by and futilely struggled with its problems during the past 
thirty years, since the Capital ceased to be a village. The modified integral Bar would, 
essentially, recognize not one Bar Association in the District of Columbia, but that those 
admitted to the Bars of the Courts should be required simultaneously to join some estab- 
lished Bar Association, whether it be the Bar Association of the District of Columbia, the 
Women’s Bar Association, the Federal Bar Association, or the Colored Bar Association, 
and thus brought under the influence and discipline of a Bar organization. 


Merely a passing reference to the a of the Bar in regard to the selection 
of local judges and condonation after their selection. Practically all are political appoint- 


4. “Another opinion offered by Justice Rutledge was that today’s criminal lawyers are not, 
as a general rule, the finest in the aan Procsamen. This situation exists today largely 
because of overabundance of poorly trained lawyers. This will gradually be corrected, he 
believes, through rising standards of legal education and the subsequent decrease in numbers 
and improvement in ery of lawyers.” Washington Post, June 7, 1941. A criminal Bar 

— be developed if fed, nourished and cultiva by the Courts. This should be tried for 

a change! 
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ees chosen to fill a political hole, sometimes round and sometimes square, but seldom do 
we get the right shaped peg. Too often we get a round peg in a square hole. The recom- 
mendations of the Bar are rarely adopted. “If the essential functions of courts, the 
administration of the law, is to be performed efficiently, it must be performed by judges 
who are competent. A | apenas contest is no more adequate to determine the compe- 
tency of a judge than the competency of a surgeon, a teacher or a mechanic.”® Some 
appointees haven’t even judicial temperament. Too many think they are the Court, 
whereas a Court is composed of a presiding officer, advocates, litigants, jurors, witnesses, 
the general government and communal interests. Indeed, one sometimes wonders if, in 
our — form of government, legal brain is not so highly honored that it is 
rewarded by exemption from the cares of judicial office. Selections have been sent by the 
White House to the Senate in the morning and confirmed in the afternoon. Recently an 
appointee was confirmed in direct teeth of a statute on which the ink had scarcely dried. 
The Congressional Record discloses that there was no serious consideration of his qualifi- 
cations. Suggestions are now before the Department of Justice which are nothing but a 
conspiracy of four members of the Bar Association’s Committee on the Selection of 
Judges, and, that this is so is well known in official circles. No wonder the Bar Associa- 
tion never gets any place in the appointment of judges! And after the judges are 
appointed, let us consider what the Bar does to help appointees who know slight law of 
any jurisdiction, and certainly do not know ours, but seek to function. Some were failures 
in practice; but nearly all seem to have forgotten that they were once members of a Bar. 
Instead of forcing new judges to learn our practice, during the past twenty years the Bar 
has not only permitted but assisted in blasting our practice in order that incompetent 
outsiders may preside over the Courts. A practice which had the stability of hundreds of 
years behind it has been so debauched and corrupted that what it amounts to now in some 
instances is that each side to a suit writes the Court a letter, the Court calls in the litigants 
on a pretrial and tries to force them together, and, if not successful, a farce of a trial 
sometimes ensues in which there is often very little order, and slight observance of the 
rules of pleading or evidence. It will be a miracle if the local Bar even objects to the 
proposed Rules of Criminal Procedure, although said rules have extremely liar appli- 
cation to the situation in our criminal courts. And let us not lose sight of the fact that 
too many adhering members of the Bar from psychophantic and currying motives endorse 
this program. 

Lest any of our gentle readers should feel that this is unduly rough on the Courts or 
cynical, when it is intended to be realistic to the utmost, let us review what some of our 
political leaders and members of the judiciary have written about one another. 

Chaucer wrote: “If gold ruste what shulde iron do?” Has it been forgotten so soon 
that when the President of the United States attacked the Supreme Court of the United 
States, among his collaborators who appeared before the Senate Judiciary Committee and 
specifically leveled their darts at age, incompetence and particular decisions and doctrines, 
were such public legal officials as Donald Richberg, then general counsel of the N. R. A.; 
Robert H. Jackson, Attorney General and now a member of the same bench; James M. 
Landis; Judge Rosenman; Postmaster General Farley; Senators LaFollette and Guffey; 
Stanley Reed, Solicitor General and now a member of the Supreme Court; the Hand 
brothers, Learned and Augustus, members of the highest bench in New York; George 
Englehardt, formerly partner of Mr. Justice Cardoza; Homer Cummings, then Attorney 
General; former Chief Justice Devaney of the Highest Court of Minnesota, then, also, 
president of the Lawyers Guild; Justin Miller, then a member of the Board of Tax 
Appeals and now an associate Justice of the United States Court of Appeals for the Dis- 
trict of Columbia; Justice Pecora, a member of the Supreme Court of New York; Henry 
A. Wallace, now Vice President of the United States; Alexander Holtzoff, Special Assist- 
ant to the Attorney General; Joseph B. Keenan, then Assisant United States Attorney 
General, and many members of the Senate and House who were members of the Bar, 
some former judges, as well as such men as Clarence A. Hathaway, Thomas A. Corcoran, 
John Burns, counsel to the Securities and Exchange Commission ; William Green, presi- 


5S. (Revert N. Wilkin, Justice U. S. District Court, Ohio.) 
6. Congressional Record, July 8, 1943, pp. 7546-47. 
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dent of the American Federation of Labor; Irving Brant, Editor of the St. Louis Star- 
Times; John L. Lewis, Charles West and Charles A. Michaelson. Some of these collabo- 
rators have actually been promoted! And yet, the majority of the Senate Judiciary Com- 
mittee in its report on the President's bill stated: “It is a measure which should be so 
emphatically rejected that its parallel will never again be presented to the free representa- 
tives of the free people of America.” 

In the very recent decision of Brown v. Hecht Company, No. 8498, decided July 22, 
1943, the United States Court of Appeals for the District of Columbia made this observa- 
tion on the decision of the lower Court. “Any easy attitude of the Courts which even 
remotely suggests that the Act may be violated with impunity strikes at the entire enforce- 
ment problem..." The Daily Press of August 6, 1943, carries the conflicting and critical 
opinion of two judges of the same Court in the case of Boone vs. Boone. David Lawrence, 
editor of the United States daily, on July 26, 1943, made the following observation of the 
Supreme Court of the United States to which too many members of the Bar are con- 
strained to say Amen! 


“As a matter of fact New Dealism has adopted the philosophy of the totalitarian 
states in brushing aside a written constitution and inventing a system of its own. 
Today administrative bureaus write regulations that have no derivation from the 
statutes passed by Congress and the Supreme Court is dominated by hand-picked 
judges who concur in that philosophy by administrative bureaus to write law and 
even supply words which Congress itself omitted from the statutes. 


“Hitler ordered his judges to decide cases on the basis of ‘prevailing sentiment’ 
and there are many New Dealers, including the President himself, who feel that 
when an election is won the justices of Supreme Court must ignore minority rights 
as provided for in a written constitution and must merely follow the election returns 
as if it were a legislative body. . . . There is, for example, room for considerable 
reform in the relations between the Supreme Court and the people. It is no exaggera- 
tion to report that never in its whole history have lawyers generally so little esteem 
for the court, believing it political and class-conscious.”’ 


An interesting session of the Texas Bar Association is recorded in “American Law 
and Lawyers,” July 13, 1943. Chief Justice James P. Alexander, of the Supreme Court 
of Texas told the Association, among other things, that the Courts of the Country are in 
deplorable shape and that such uncertainties as to being able “to prosecute a case to a just 
conclusion without reversible error are insurmountable.” He continues, “This idea pre- 
vails not alone among average citizens but among those in high places. The President of 
the United States so expressed himself in vetoing a recent bill. 


“Such criticisms have resulted in the impairment of the confidence of the people of 
our courts. And you may rest assured that results in the destruction of democracy in this 
country. There are people in this country who would like to see all controversies settled 
by boards and bureaus, and would eliminate the lawyer from our social order if they could. 
All too long we have ignored these complaints with complacency.” 

President Carter of the Texas State Bar Association, in his report, recommended a 
limitation of notaries public in number and function — curtailing their practice of pre- 
paring legal papers such as will and trusts and requiring a character examination. He 
said there were 60,000 notaries operating in the State. (See Journal of D. C. Bar Asso- 
ciation, June, 1943, p. 255.) In an address before the National Probation Association in 
1941, the late Judge Joseph N. Ullman, of the Maryland Supreme Court, vigorously 
attacked the present imposition of criminal sentences by the Courts and urged more social 
workers. He said, among other things, “Only a negligible fraction dies in prison or on 
the gallows. The rest come back, for better or, usually for worse.” During May, 1941, 
Judge John J. Parker of the United States Court of Appeals for the Fourth Circuit, in an 
address to the American Bar Association Regional Conference at Minneapolis, hinted 
strongly at abuse by those in judicial power. He stated that it is necessary to obtain “a 
better quality of jurors than are now being selected in many Courts.” He intimated that 
jurors are chosen “from professional hangers-on.” He urged greater activity of judges in 
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jury trials and stated “Unless a juror has adequate direction from the judge the trial is 
likely to be a near gamble.” Also, he alleged forbidding judges to assist the jury in 
reaching a correct conclusion, which they will not have to set aside, is a matter “which 
the profession will never be able to explain satisfactorily to any intelligent layman.” If 
the Courts are perfect and above criticism, why the Judicial Conferences? The Canons of 
Ethics of the American Bar Association approve judicial criticism. Indeed, the Supreme 
Court of Pennsylvania recently castigated a peed of a Circuit Court in a written opinion 
and issued a Rule to Show Cause why he should not decide a large number of pending 
cases, saying, “Everybody in the community knows the answer.” 

One of the most critical articles of the Bench and Bar appeared recently in the July 
17, 1943 issue of the Saturday Evening Post, written by Jerome Frank, Judge of the 
United States Circuit Court of Ap for the Second Circuit. His article, “White 
Collared Justices” and reply by John C. Knox, senior United States District Judge for the 
Southern District of New York in the following week's issue, certainly prove that the 
members of the judiciary are making quite acrimonious remarks about one another. 
Indeed, a great part of the professional literature and entirely too much of the lay litera- 
ture, daily, portrays the lamentable plight of the Bench and Bar of this Country. 


There is no better task to which the present administration of the Bar Association 
could dedicate itself than a general reform.’ The message of the president, published in 
the July, 1943, Journal of the Bar Association of the District of Columbia, is pitched on a 
high plane and his administration should embrace this as its first problem. If it does 
nothing more during a year, the term will be a pronounced success. A vigorous, aggres- 
sive and courageous committee should be set up at once and funds now devoted to much 
lesser projects put at the dis of said committee for the attainment of this object 
immediately and without fail. The accomplishment of this reform is a challenge! Both the 
challenge and the reform should have the unanimous support of the Bar. en, indeed, 

thaps the 260 odd members of the Association, and several hundred more who 
Rie one reason or another, have never seen fit to join the Association, and are in the mili- 
tary service will enjoy probably the most pleasant and agreeable surprise of their profes- 
sional careers when they return to practice among us. Instead of a situation which was 
comparable to a major pitched battle of survival — torpedoes, grenades, pistols, ambu- 
lances and all in general use — they will find an undreamed of reward for their time, 
effort and sacrifices on behalf of all of us which had been worked out for them in their 
absence by those of us who remained at home, but, nevertheless, did a big bit in the 
comeback from Dunkerque. 


EPILOGUE 


The Bar Association at the National Capital should be in the forefront, now. If it 
does not revive and assume this leadership, then, at least, without delay, it should __ 
a committee to raise funds for a second-hand hearse and bury itself. It has been moribund 
and even festering, alas, too long! 

7. Read “Stratification of the Bar,” Simmons, Journal of American Judicature Society, June, 


1 . 7-13 in’s Successful Bar In tion Campaign,” Shea, ibid, . 13-17, 
Comma cetary, Lawrence in Evening Star, July 6, 1943. — - 





APPRAISAL OF BENCH AND BAR 


APPRAISAL OF BENCH AND BAR 
BY THE PUBLIC 


By W. P. McGINnnis 


Criticism of the Bar: 


There have been many criticisms, most of them have been harsh and many have 
not been without reason. Reactions of the Members of the Bar to such criticisms have 
had a sort of | an gee development. For a long time, such criticisms were met with 
an air of indifference, a shrug of the shoulders and many times with a supercilious atti- 
tude intended to indicate that the law was so far above the mental plane of the critic, a 
layman, that neither the critic or his criticism deserved any notice. 

Some years ago that feeling of isolation and indifference and superiority began to 
give away to real concern. It was first manifested in statements, discussions and resolu- 
tions at Bar Meetings. Such resolutions usually took the form of praising the Bar and 
the profession of law and castigating the critics. 

Such actions did not have the effect of restoring the Bar and the practice of law as 
a profession to the high plane it once held in the hearts and minds of the le of this 
country. The criticisms were continued and have been magnified many times with the 
ultimate result that the profession of law is fast losing its place in the minds of the 
people as a high and honorable profession. 

It seems now apparent to the profession that something must be done. The people 
have to a degree lost confidence in the legal profession and have begun to wonder about 
the - Py of the courts. Even the President of the United States opposed the enact- 
ment of a law that would give the courts a limited supervisory control over Boards, 
Bureaus and Administrative Authority, on the ground that it would delay and frustrate 
the Administrative Authority of the Government. 

The temper of the people is evidenced by all sorts of angry and caustic quips appear- 
ing in the papers, magazines and periodicals, as well as a by word of mouth. Liti- 
gants who in former years have wont to turn to the lawyers for the handling of 
their difficulties began to minimize the use of lawyers and avoided resort to the courts. 
They more and more sought relief in compromise and by reference of their cases to 
arbitration. They also turned to the Legislatures and Congress for special legislation set- 
ting up Boards and Commissions to pass on their problems. While the loss of faith in 
the administration of the law by both Bench and Bar is not the sole cause of the scourge 
of Administrative Law with which we are now cursed, it is one of the prime factors in 
bringing this about. 

The question now is, and it is a serious question, what can be done to reestablish 
the profession of law, and the courts as well, to the high estate they both enjoyed only a 
few generations ago. And when we talk about the profession and the courts, we are 
talking about the professional standing of lawyers as such because they comprise both 
the Bench and the Bar. 

That both the courts and the legal profession have fallen into a bad state of dis- 
repute there can be no serious question. This is a matter that something must be done 
about. No man wants to devote his life to the practice of a profession that is not of a 
high and honorable estate, much less would he want his son to follow in his footsteps. 
We have only to remember the bitter political fights launched at our courts, high and 
low, the past few years to realize what I have just said is true. We are now beginning 
to reap the result of courts swayed and influenced in their decisions by the pressure of 
political influence. The baleful influence that arises out of the loss of cast of the pro- 
fession does not stop with the courts. It is a termite that is eating away the confidence of 
business men in the profession as such. So much so that if a business man in a con- 
ference were to suggest that a lawyer be called in to help work out the difficulties, the 


Delivered at a esting of the Washington County, Oklahoma, Bar Association at Bartles- 
ville, Oklahoma, February 25, 1943. 
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answer in many cases would be, “Oh, bother with the lawyers, they are just trouble- 
makers.” The remedy for the ills just mentioned does and must rest with the men who 
comprise the Bench and the Bar. 


Consideration of Fundamentals : 


In considering this matter, it might be both helpful and interesting to take stock of 
a few fundamentals. 

As long as people live together in civilized relations, there will be need for law 
and lawyers. People living together in civilized life cannot enjoy unrestrained liberty, 
either of person or property. Some freedom of action with respect both to person and 
property must be given up and be limited or controlled for the benefit of the whole. 

e right to acquire, hold, own and use property must be limited and controlled to the 
extent that the right of others to do the same thing must be respected and protected. 
His freedom of action and movement must be likewise restrained to the point that he 
does not transgress on the rights of others to do the same thing. All of these things call 
for a rule of action. Law is a rule of action. Law is or should be a rule of action based 
on the experience of the past. Law and its enforcement should be the application of the 
experience of the past to the problems of the present. If we are to have rules of action, 
tules of conduct and rules of property, the rules must be made, interpreted and applied 
and that is where the lawyers and the courts come in. 

We have always had laws and I presume we always will. It is said that, “God gave 
Moses the 10 Great Commandments and then added to them over 600 Statutes and Ordi- 
nances and over 200 judgments prohibiting certain conduct on the part of the priests 
and the people.” As long as we have laws there will be a need and place for lawyers. 
Whether that estate be high or low, in my humble opinion is in the keeping of the 
profession. 


Historical Periods of the Law: 


According to history, the practices of law has not always been looked upon as an 
honorable profession. In fact, in early history it was about on a par with the medical 
profession, when the barber took his barber pole of red, white and blue from the fact 
that he was also a bloody surgeon. We must all admit what the medical profession has 
done for itself through study, research and service to humanity. 

It is said that in the early history of the Roman Empire, lawyers were not permitted 
to make a charge for their services, but had to depend entirely for remuneration for the 
services rendered on the bounty of their clients. 

The profession has come a long way since that time. It has perhaps had its fullest 
fruition since the establishment of the Government of the United States. The American 
period may be broken into three general parts— 


1. From the formation of the Government to the close of the Civil War. 
2. From the close of the Civil War to about 1900. 
3. From’ 1900 to the present. 


We all recall how many lawyers have been President of the United States; most of 
them fall in the first period; how many lawyers participated in the Writing of the Declar- 
ation of Independence and the Constitution of the United States. Lawyers in that period 
engaged in what we now call “General Practice.” They set up an office and held them- 
selves out to the public for employment to handle a particular case or a particular matter. 
When the business was finished, a fee was charged and that ended the relationship. 
Every lawyer in those days was an advocate. He stood on his own feet and defended 
himself and his cause on the hustings, in debate and in arguments before the courts. 
His stock in trade was his standing in the community and before the people of his state. 
In a way he became the mouthpiece and adviser of his people. He interested himself in 
affairs of public concern. He came out boldly and openly, as his judgment and conscience 
might dictate, for or against any man who offered himself for public office, or for a post 
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of trust or profit at the hands of the people. He interested himself in public affairs, polit- 
ical, religious, economic and state. In a way he made himself a fale and a champion 
of the people's cause. That is what developed the Websters, the Clays, the Calhouns, the 
Abraham Lincolns, and the Stephen A. Douglasses of Period One. 


The close of the Civil War marked the beginning of Period Two. During this 
Period Two, the legal profession largely maintained its status of independent practi- 
tioners who took and handled business on a fee basis, such business coming from the 
public generally. Period Two was a period of industrial and financial development of the 
United States. The period when the railroads were built and the pioneer development 
of this country was pushed to every corner of the Continental United States. It was the 
period in which great corporate interests began to take shape and grow in this country. 
While through this period the lawyers as a profession, generally speaking, continued in 
the so-called general practice of law and accepted business on a fee basis, toward the end 
of Period Two lawyers began to concentrate and specialize on certain types of practice. 
It was not uncommon toward the latter part of this period to see one big law firm repre- 
sent every railroad operating through its city or even in its state. Other lawyers — 
ized in other types of business, such as insurance, banking, personal injury and damage 
cases. 

The ultimate’ result of this specializing in practice was to pull such lawyers out of 

ublic affairs and public office. Any lawyer who would have great success, particularly 
in court trials, must believe in his client's cause. It, therefore, must inevitably result that 
a lawyer who handles business only for the railroads begins to judge, gauge and weigh 
every issue as to the effect it might have on his clients. The same is true of lawyers who 
specialize in other lines of endeavor. The net result of it all was that they became biased 
and prejudiced partisans to their particular types of business. 


Such professional tie-ups would soon force lawyers out of public affairs whether 
he willed it or not. The moment a lawyer who is known to represent one-half or all the 
railroads in the state offered himself for public office, he oa be branded as the rail- 
roads’ candidate. The same would be true of a lawyer giving all of his time to the oil 
industry. He would be branded as an oil industry candidate. The same thing would be 
true of any other lawyer who specialized in a practice that represented substantial busi- 
ness interests. Or if he undertook to participate in a campaign or a debate for or against 
some public issue, he would be charged with representing special interests, and his influ- 
ence would be greatly discounted no matter how worthy his cause. 


That brings us to a consideration of the Third Period. Corporate growth and expan- 
sion really began in earnest with the turn of the century. Most of us can still remember 
how Teddy flashed here and there with his big stick knocking this big Octopus and that 
on the head. 


During this period the specialization of lawyers and their practice was greatly inten- 
sified. Thousands of lawyers gave up their general practice and entered full time employ- 
ment with corporate clients. A lawyer who enters this type of — becomes a part 
of his company and his ——~ business. He withdraws himself to a great degree from 
contact with the public and with most questions that affect the public. He naturally, 
inevitably and almost without being conscious of a transformation, will fall into a state of 
indifference toward public affairs unless something is up that he feels would adversely 
affect his company. 

Many brilliant young lawyers of this type allow themselves to be drawn more and 
more into the general conduct of the business affairs of their corporate clients. This is 
fatal to the full-flowering of a brilliant young man into what might have been a great 


lawyer. 

An aggressive executive of a business is almost wholly concerned with two things — 
the making of profits for his company and the expansion of his business. Most manag- 
ing heads of the larger corporate enterprises permit themselves to indulge in fond day- 
dreams of a time when they will be financial geniuses and industrial barons. The lawyers 
associated with them are bitten by the same serpent. They continue to call themselves 
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lawyers and are generally listed as chief counsel and vice president of this or that cor- 

ration, but they are only lawyers in name and title and nothing more, make no mistake 
about that. The law is a jealous mistress. If a man wants to be a real lawyer, that must 
be his life work and he must give unstintedly to the work of his profession. 


Specialized Practice: 


Aside from specialized employment, the Third Period has reached the zenith for 
specialized practice. We have patent lawyers, oil company lawyers, interstate commerce 
commission lawyers, and a hundred other special types, and now we are about to have 
career lawyers, who are to take civil service examinations and enter legal work for the 
Government as a life work. These things all pull a lawyer away from the public and 
ee affairs and take him out of the place he used to fill, that is, of being champion of 

is people in matters of great public concern. 

There is another very bad effect which flows from this specialized practice. Special- 
ized practice narrows the scope of a lawyer's work and limits his environment. The high 
class, capable general practitioner who can try a case in court, draw a will or examine a 
title is fast becoming extinct. The same thing is happening in the medical profession. 
The good old family doctor is gone. 

Wm. Wirt, Attorney General of the United States under three administrations said, 
“If the judiciary be struck from the system, what is there of any value that will remain 
for Government cannot subsist without it. It would be as rational to talk of a solar 
system without the sun.” 


Our Judiciary: 


President Lincoln said in 1864, “It has long been a grave question whether any 
Government not too strong for the liberties of its people can be strong enough to 
maintain itself in great emergencies.” 

It semed to be Lincoln’s philosophy that a decision of the Supreme Court on con- 
stitutional questions should be binding on the parties in that particular case, but if ques- 
tions of public policy affecting the whole people were to be determined by the courts, 
then the people will have resigned their Government into the hands of the Supreme 
Court. 


I lean to the philosophy of Wm. Wirt. If the people are to have a Government of 
their own, there must be a judiciary, and when I say judiciary I mean one of the type set 
up by our constitution as construed and interpreted by such great jurists as John Marshall 
and Rogers B. Taney. There must be lodged somewhere and in so y the right to 
finally say what the law of the realm is. So far in the history of this country, that right 
has been lodged in the judiciary. If it is to continue there, the judiciary must prove itself 
in its present baptism of fire. But the judiciary cannot rise above the level of the Bar. 
It has always been recognized as a truism that a Government of our kind can never rise 
above the level of the people. So it is with the Bench and Bar. Our courts will never 
rise above the level of the profession which supplies the membership for the courts. 

It behooves the legal profession to demand the dignity and respect due the profes- 
sion. All these darts and quips which are being daily thrown at the members of the Bar 
in the spirit of wae gg J are hurtful and damaging to the standing of the profession 
and should be resented. I refer to such as the following: 


Headline—“Virginian jailed for shooting two lawyers.” 

Wise Cracker—‘‘Well for goodness sakes is that against the law.” 

Epitaph on Grave Stone—‘‘Here lies a lawyer and honest man.” 

Irishman: “Faith and be jabbers and why did they bury two men in one grave.” 


References by the papers to lawyers as being the mouthpiece of Racketeers falls in 
the same category. 
Justice Riley said in his dissenting opinion in Re Rossiters Estate, “The greatest 
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inheritance that we all have is the law, for if there were no law there would be no inherit- 
ance. 

The doubt expressed by President Lincoln as to whether or not the Supreme Court 
should have the right to | pd on constitutional questions of public policy affecting the 
whole people to my mind presents a very dangerous doctrine, which if followed will 
upset the whole theory of constitutional Government as we have had it in this country 
since the beginning of the Government. We have seen some evidence of the application 
of a like doctrine in the past few years. According to press reports, the President's oppo- 
sition to the Walters-Logan Bill was based on the doctrine that the administrative affairs 
of the Government ought not to be subjected to the delay and hindrance which a court 
examination of an order, rule or decision of a Federal Bureau would entail. 

just what does a dangerous and revolutionary doctrine of this sort mean? In plain 
language it means, that the executive and administrative branch of the Government is 
to ES move the law and above the constitution. This spirit of the executive branch to 
make and interpret its own laws was _ evidenced by the threat of the President to 
Congress to give him a law by a specified date authorizing him to stabilize wages and 
prices or he would do it by Executive Order. This country has been built on and under 
a Government of law. We are fast approaching a Government not of law but of men. 
That is dictatorship in its worst form. This fallacious doctrine in its last analysis seems 
to be that the courts and judicial system are all right to | disputes and controversies 
between individuals, but where the Government is concerned ultimate and final interpre- 


tation and decision shall be left to Executive Officers and Federal and Administrative 
Bureaus and Boards. 

You lawyers, if any there be, who are supporting such a doctrine should stop and 
take heed of where such a course leads. If the lawyers of this country do not assume 
and bear this burden, which is rightfully theirs by training and tradition, I very much 
fear there is no other profession that can or will assume the burden of the fight. 


Remedies: 


It is easy to cite the faults and delinquencies and suggest some of the reasons con- 
tributing thereto, but it is not so simple to point the remedy. 

One thing is certain. The Constitution says: ‘The judicial power of the United 
States shall be vested in one Supreme Court and in such inferior courts as Congress may 
from time to time ordain and establish.” 

The Constitution does not say anything about the judicial power of the United 
States being vested in Bureaus, Commissions, Boards and Administrators. “‘Courts’’ as 
used in the Constitution signify bodies set up by law which exercise judicial functions 
and not legislative and administrative functions. Our system of Government contem- 
plates that the courts should be the triers of the facts and make application of the law 
thereto. 

To realize how far we have drifted away from that plan, you have only to look at 
what is going on about you. Most controversial matters these days which involve the 
greatest personal and property rights are being tried by Boards, Administrators, Bureaus 
and Commissions, which at most are only quasi judicial bodies, and many do not even 
rise to the dignity of being quasi. I am not talking about a theory, but a fact. By Acts 
of Congress, the National Labor Relations Board, the Federal Power Commission and 
other Commission are made the sole triers of the facts. 

Lawyers are now practicing law out of the Federal Register, pamphlets and service 
publications such as put out by Prentice Hall and others, the Labor Relations Reporter, 
Law Week etc. Law Libraries these days are almost wasted investments. 

One thing the Bench and Bar must do if we are to preserve our system of Govern- 
ment, and that is, to reestablish the courts in the minds and hearts of the people so that 
they can again function as they once did and again become triers of the facts and the 
law in all justiciable matters. 

Chief Justice Taft in the later years of his professional career recognized the gravity 
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of the situation and perhaps did more to rectify the trouble by simplifying procedure 
and hastening the aguas y of the courts than any other one person. We are living in 
an age now when life and the affairs of life move with a rapid pace, and if our courts 
are to again occupy that position in our structure of the Government which they were 
intended to do, they must handle the business brought to them with dispatch. Such a 
thing as a case being in the courts ten or twelve years before it is finally determined ought 
not to happen again. 

The American Bar Association is now doing some wonderful work along this line, 
but the State Bar and the local Bars are the agencies that can bring this grave situation 
home to the people and make them realize where we are drifting. 


Another thing lawyers must do in my opinion, and that is to give more heed to 
precedent, and when I say precedent I mean history. History is a sequence recording of 
the past events, and that is all precedents mean to a lawyer—the recording of past 
decisions. 


There has grown up in this country during the past ten or twelve years a tendency 
or disposition that to my mind is most hurtful and in fact destructive, and that is the 
feeling and belief on the part of many people that nothing that has gone before is now 
worthy of consideration. That sentiment has become so strong in some quarters, that if 
a person would argue that a given plan, policy, law or rule of action or conduct ought 
to be kept because it had been tried for many years and found from experience to be 
good, such a person would be accused of living in the horse and buggy days. In other 
words, anything that has gone before is outmoded and ought to be discarded. This 
so-called New Deal philosophy of both Government and life seems to be impregnated 
with this destructive doctrine. It means they want to throw away and discard the prece- 
dents and experience of our people for the past 175 years, and do anything and try any- 
thing provided it is something new and different. 


Many of the most precious rights we now enjoy, or did until recently, have been 
won and kept and held as Mr. Churchill would no doubt express it, “through blood and 
sweat and toil and tears of many years,” yet all these modern Moses and lawgivers want 
to chuck it all out the window. 


I think we and those to follow us will pay a terrible price if we don’t call a halt to 
this modern tendency to absolutely discard experiences of the past. I am a firm believer 
in the doctrine of trial and error, and when a rule of conduct or a rule of property has 
finally been evolved out of long experience, it ought not to be thrown aside because it 
has been fifty years in the making. To get full benefit of the experience of the past, we 
must know history and we must know the precedents. History records the political and 
Governmental doings in our country, and precedents for the lawyer are recorded in the 
judicial decisions and legislative acts. Any lawyer or any other person for that matter, 
who would lead and direct the people, should know both history and precedents. 


Do you happen to know that a recent study by the American Bar Association shows 
that 22 of our 48 states do not require American History to be taught; 82% of higher 
institutions of learning do not require any knowledge of American history as a prerequi- 
site of graduation; even a slight majority of teachers’ colleges do not require history to 
be taught. Many of the final decisions of our appellate courts have had the effect of 
establishing rules of property controlling the acquisition and devolution of a 
Lawyers in the past have advised their clients on the basis of those decisions. uable 
vested rights have been acquired in the belief of those decisions being the law of the 
land. So many decisions of our final appellate courts, including the Supreme Court of 
the United States, have been overruled in the past five years that no lawyer, however 
able he may be, can any longer safely advise his clients what the law is. 

Within the past 30 days there has been a decision of our own State Supreme Court 
which expressly overruled two former decisions, and then as a sure cover all it was added, 
“And any other decisions of this court expressing an opinion contrary to the views herein 
expressed.” 

Decisions like this are destroying the very stability of our Government, because they 
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are destroying the stability of the law, and without law there can be no Government. My 
view is that the Federal Constitution and Bill of Rights and the laws enacted under them 
are worth preserving, Mr. Wallace or any other high dignitary to the contrary notwith- 
standing. 

President Roosevelt has appointed eight men to the Supreme Court during his 
administration. Only one, Justice Rutledge, was appointed from the Bench, and his 
judicial career has covered only a few scant years. 

It seems that training and experience in the actual practice of law and on the Bench 
have gone into the discard along with every other rule based on experience in the past. 
I say again that some relief from such a terrible situation must be found, and who is 
better qualified by training and tradition to point the way than the Bench and the Bar. 
If the members of the Bench and Bar will accept the challenge and do this job, then 
our boys in the service will really and truly have something to come home to and again 
have a chance in this country to build a career on individual merit, whether it involves 
advancement from section hand to railroad president or going from newsboy to presi- 
dency. 
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AMERICAN LAW INSTITUTE MODEL CODE 
OF EVIDENCE* 


INTRODUCTION: 


A. HIsToRY AND PURPOSE. 


The rules of evidence have grown up and developed largely through court decisions. 
In a few instances statutes have been passed for the purpose of making admissible evi- 
dence which the accepted common law rules of evidence might exclude.’ Similarly the 
admissibility of documents and public records is generally regulated by statute.? Like- 
wise the qualification and privilege of witnesses is largely statutory.® 

The purpose of the Model Code of Evidence is not a restatement of the Common 
Law, but the formulation of a code consisting of a series of rules suitable for enactment 
by a legislature or promulgation by a court.‘ 


Preparation of this Code was first authorized by the Executive Committee of the 
American Law Institute in 1939 and Professor Edmund M. Morgan was appointed 
Reporter, Professor John M. Maguire, Assistant Reporter, and a Board of 10 advisers 
chosen. Tentative drafts were submitted to the Council of the Institute in February 1940 
and 1941 and numerous questions arising therefrom were discussed at the A.L.I. meet- 
ings in 1940, 1941, and 1942.5 


B. SCOPE. 


In formulating rules on each of these topics, the Code does not necessarily adopt 
the rules in force in a majority of jurisdictions, but endeavors to work out a set of rules 
which will promote the administration of justice. 


The Code a in all actions, civil and criminal, as well as special proceedings 


and other proceedings conducted by a court to determine legal interests.® 


The problem for our consideration is the extent to which the law of Evidence in 
force in Kansas would be affected by the adoption of this Model Code.? It should be 
understood at the outset that the writer does not advocate any wholesale adoption, but 
merely wishes to point out the material differences between our present law and the 


proposed Code. 


C. DIsCRETION OF TRIAL JUDGE. 


Throughout the Code wide discretion is vested in the Trial Judge. Thus he can 
ascertain whether a matter toward the proof of which evidence is offered is bona fide in 
dispute.8 He is charged with the duty of seeing that the evidence is presented honestly, 
expeditiously, and in such a form that it can be readily understood.® It lies within his 
discretion to regulate the order in which witnesses are to be called or testimony to be 


* By P. W. Viesselman, Professor of Law, University of Kansas. 


1. For example see Kan. G.S. 1935 60-2869. 

2. Kan. G.S. 60-2849-2870. 

3. G.S. 2801-2805. 

4. Morgan, Foreword to Model Code of Evidence, Bp. 2-4 also 27 Amer. Bar Journal 539-541. 
At an earlier date the Council of the American w Institute rejected a suggestion that a 
Restatement of the Law of Evidence should be prepared. 

5. All references are to official text of the Model Code of Evidence published May 15, 1942. 
Rules 1 (1), 2. Adoption of this Code in Kansas would eliminate the differences between 
the application of rules of evidence in civil cases (as laid down in Chapter 60) and in crimi- 
nal cases (as in Chapter 62). 

% 4 ga by any jurisdiction, an express repeal of inconsistent statutes should be 
nelu . 

. Rule 3. 
Rule 105. For Kansas cases allowing the trial judge wide discretion as to order of proof 
both as between the parties, and between the items making up the case of each party, 
ose ge 9 City v. Bradbury, 45 Kan. 381, 25 Pac. 889; Rains v. Weiler, 101 Kan. 294 
ac. ’ 
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offered,’ also to fix the number of witnesses to prove a single item, the conduct of 
counsel, the manner and scope of examination, plats, models, summaries, and produc- 
tion of documents.!4 

Of his own motion the trial judge may exclude inadmissible evidence. Where the 
admissibility of evidence depends on the existence of a fact by way of foundation, the 
judge determines the preliminary question whether such fact exists.!* 

The trial judge is permitted to appoint expert witnesses and to supervise them in 
the performance of their duties.* He may exclude certain types of documentary evi- 
dence if the adverse party has not been furnished with copies.'* 

It should be noted that in restating the best evidence rule, the trial judge is not 
limited in his admission of secondary evidence to certain specific situations, but such 
evidence is admissible if the judge finds the original unavailable for some reason other 
than culpable negligence or intentional suppression of the original by the proponent.!® 

Finally the trial judge is given power to exclude otherwise admissible evidence where 
its probative value is outwei by such considerations as the time involved, prejudice 
created, confusion of issues, or unfair surprise to the adversary.'® 

Rule two provides for a preliminary hearing by the trial judge to determine the 
qualification of a witness, the admissibility of evidence, or the existence of a privilege 
when the submission of such testimony to the jury depends upon the fulfillment of a 
condition. Adoption of this rule would eliminate the practice sometimes followed of 
admitting such evidence and instructing the jury to disregard it if they do not find the 
conditions fulfilled.17 The judge is allowed to comment on the weight of evidence and 
the credibility of witnesses.1* 

Rule five expressly dispenses with the necessity of taking formal exceptions to rul- 
ings of the trial judge, but makes it sufficient for the party to make known to the judge 
what action he desires him to take or what objection he desires to set up.!® 

Even if the judge erroneously admits or excludes evidence this is not ground for 
reversal unless the appellate court believes that a proper ruling would probably have had 
a substantial influence in producing a different result.” 

The expansion of the control by the trial judge necessarily restricts the — 
theory of litigation. Thus expanded the trial becomes a “‘rational investigative proceed- 
10. Rule 105. Kansas G.S. 60-2909 prescribes the order to be followed at the trial of a civil 

action, “unless a Se court for special reasons otherwise directs.” G.S. 62-1438 fixes the order 


of trial in crim 
As to discretion in civil cases, = Roncas City v. Bradbury, 45 Kan. 381, 25 Pac. 889; 
Rains v. Weiler, 101 Kan. a Webb v. Boulanger, 116 Kan. 711, 229 Pac. 754; 
State ex rel Botts v. Stout, 10 800, 168 Pac. 853 (bas case). 
11. Bake 105. No corresponding ha chaps statutes. See notes in 9 Kan. Bar Journ. 286 on Scope 
f Cross apoyo in Kansas; 9 Kan. Bar Journ. 296 on Refreshing Memory. 


cases ecord with_this rule include the followin State v. Marek, 129 Kan. 

830, 284 ae 424 (footprints) ; Hamilton v. Atchison, Topeka & Santa Fe Ry., 95 Kan. 353, 

148° Pac. 648 (photo of remises) ; State ex rel Rison v. A aay je 4 96 } +. , 152 Pac. 672 

(photo of child in bas proceeding); Ottawa x. Gilliland, 65 Pac. 252 

pS ly injury); State v. Moore, 80 Kan. 232, 102 Pac. 475 delothing of victim): Board sof 
ommissioners of Trego County v. Topeka Bridge and Iron Co., 109 Pac. 


12. Rule 11. 

13. Rules 403-405. 

14. Rule 519; Kan. G.S. 60-2850-2851. 

15. Rule 602. 

16. Rule 303. 

17. See note in 9 Kan. Bar Journ. 289; Morgan, Foreword pp. 10-11; 27 Am. Bar Journ. 541-542. 

18. Rule 8. This is distinctly the minority view in the United States. See Abbott Civil Jury 
Trials (5th Ed.), Sec. 366. 

The prevailing rule permits the trial gates to sum up the evidence in his _cneree, ex srt 

where forbidden statute or constitutiona — + Civil Ju 
Sec. 365). But only a small minority now su page Fe tha | eas may 
comment on the wet of the evidence and the Poe redibilt of witn even where the 
jury is wey) that it may determine these questions for ‘itself (Abbott Civil Jury Trials, 


19. The Eppes statutes contain a similar ovis dispensing with exceptions in criminal 
cases (G.S. 62-1430). The courts have erpreted in a similar manner the statute relating 
to new tHlals in civil actions (60-3001 et seq.). See Greer vs. Davis Mercantile Co., 86 n. 
686, 121 Pac. 1121; _Spadra-Clarkesviti Coal Co. v. Nicholson, 93 Kan. 638, 145 ‘Pac. 571. 
20. Rules 6-7. Kansas G uirin, the appellate court to disregard technical errors 
and irre ee which yo not ‘fF ve & to have affected arene rights of 
he es the same purpose as the proposed rules. G.S. 62-1718 lays down a 
similar rule for ¢ criminal ¢ cases. 
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ing” and the danger of confusing the jury is lessened. When thus controlled and super- 
vised almost all relevant evidence may properly be submitted to the jury.?! 


D. QUALIFICATION OF WITNESSES. 


The Code makes every person qualified as a witness unless he is incapable of mak- 
ing himself understood, or is incapdihe of understanding the duty of a witness to speak 
the truth.2? The Kansas statute makes incompetent (1) persons of unsound mind, and 
(2) infants under ten years of age who appear incapable of receiving just impressions 
of the facts regarding which they are examined, or of relating them truthfully.23 The 
Code further provides that no person is disqualified to testify as to any matter.*# 


Kansas specifically makes qualified as a witness a party to an action, or one inter- 
ested in the result thereof,5 except for the purpose of testifying against the estate of 
a deceased adversary where such testimony involves a conversation or transaction with 
one now deceased.6 

Rule 11 (a) provides for a preliminary hearing by the trial judge to determine 
whether a condition has been fulfilled with reference to the qualification of a witness, 
the existence of a privilege or the relevancy of testimony.*7 


E. PRIVILEGES OF WITNESSES. 


A distinction is made between personal and non-personal privileges. The former 
include the privilege against self-incrimination,** and the refusal to divulge political? 
and religious beliefs*® and trade secrets.* 

Self-incrimination. 

Rule 201 (1) states the privilege of an accused not to testify against himself. This 
corresponds to Article 10 of the Kansas Bill of Rights.*? 

Subdivision two of this Rule makes it certain that this privilege is not to be 
so construed as to prevent inspection of the accused by the judge and jury.** 

Subdivision three would permit comment by the court or counsel on the failure 
of the accused to testify. By statute, the rule in Kansas is contra.54 

Rule 208 provides that a defendant in a criminal action who voluntarily testifies 
upon the merits has no privilege to refuse to disclose any matter relevant to any issue 


21. Foreword |» ee M. Morgan to A.L.I. Model Code of Evidence pp. 10-12; 27 Am. 
Bar Journ. j 

22. Rule 101. 

23. G.S. 60-2805 (1) (2). Kansas cases in accord: as to ability to understand oath, Lee v. Mo. 
Pac. Ry Co., 67 Kan. 402, 73 Pac. 110; State v. Wright, 1 Kan. 507, 247 Pac. 635; as to 
ony is perceive, recollect, and relate, State v. Gaunt, 98 Kan. 186, 157 Pac. 447 (5 year 
7) " 

. Rule 9; Morgan, Foreword, pp. 12-15; 27 Am. Bar. Journ. 587-588. Adoption of this rule 
would affect y ages - y AY ansas statute with reference to testimony of the survivor in 
an action as to which the representative of the deceased is the adverse party (G.S. 60-2804). 

. Kan. G.S. 60-2801. 

. The Kansas statute (60-2805) by its terms makes one some incompetent to testify for or 
against the other, an attorney as to communications with his client, a physician as to his 
patient, and a priest as to a penitent. 

A similar statute (62-1 ) makes qualified in a criminal action the one charged with 
crime, the victim of such offense, one entitled to bring a civil action therefor, and the 
spouse of the accused. 

See notes in 9 Kan. Bar Journ. 170, 449. 

. This isa vont improvement over the existing practice in many trial courts. A preliminary 
hearing of objections to a witness or his testimony outside of the presence of the jury 
should eliminate much of the unethical practice of attorneys in seeking to argue doubtful 
points in the hope that, even if excluded, it would have some probative effect. 

. Rules 201-208. 

. Rule 225. 

. Rule 224. 

. Rule 226. Kansas has no provisions similar to Rules 224-226. 

. See note in 9 Kan. Bar Journ. 175; Morgan, Foreword p. 17; 27 Am. Bar Journ. 589. 

See also GS. 62-1420 which excepts from the general rule bribery, gambling, and 


a 
election offenses. 
As to similar peivilege in _ civil actions see In Re Nickell, 47 Kan. 734, 28 Pac. 1076; 
Stevens v. State, 50 Kan. 712, 32 Pac. 350. 
. Compare Atchison, T. & 8. F. 
compulsory physical examination would be ordered. 


. GS. 62-1421. See notes in 9 Kan. Bar Journ. 175. 


Ry. v. Thul, 29 Kan. 466, expressing doubt as to whether 
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in the action.*® 
Confidential Relationships. 

In this category are also included confidential communications between husband 
and wife,® attorney and client,57 priest and penitent,* and physician and patient. 
The language of the Kansas statutes would seem to make one spouse absolutely dis- 
qualified to testify either for or against the other in a civil action,“ but to make it the 
privilege of the witness spouse to refuse to testify against the accused spouse in a crim- 
inal action.‘ Rule 215 makes this a matter of privilege in all actions and confers that 
privilege on both the witness spouse and the party spouse.? The Code makes only con- 
fidential communications privileged, whereas the Kansas statute bars any communication. 

The Code makes exceptions to the spouse’s claim of privilege in actions for divorce, 
separation, annulment of marriage, alienation of affections, criminal conversation, tor- 
tious injury to the person or property of the other and wrongful death.** This privilege 
does not apply to criminal actions where one spouse is charged with a crime against the 
person, property, or child of the other, or is charged with adultery, bigamy, or desertion 
of spouse or child.*# 

Similarly Rule 210 makes agen any confidential communications between attor- 
ney and client and permits either to assert the privilege, whether a party to the action 
or not. This is in harmony with the case of O’Brien v. New England Mutual Life Insur- 
ance Co.,*° which permits the attorney to refuse to make a disclosure where his client 
is not in court.4¢ 

The tentative drafts of the Code omitted the privilege of physicians and patient. 
The final draft, however, in accordance with a resolution of the Institute adds several 
sections relating to this subject.*7 In effect these sections give both the physician and 
the patient a fears not to disclose confidential communications between physician and 
patient, including information obtained by examining the patient.** 

Rule 223 excepts from the claim of privilege any statement or information on the 
issue of mental competence, damages on account of conduct constituting a felony, validity 
of will of deceased patient or of succession to his estate.*® Also there is no privilege in 
any action in which the condition of the patient is an element or factor of the claim or 
defense of the patient or one claiming under him.®® As in the case of the s george and 
attorney-client’? relationships, the rule vests in the patient while living and not under 
guardianship, or in the guardian, if appointed, and in the personal representative after 


35. The 35. The Re ify ol (Professor E. M. Morgan) interprets this as a narrowing down of the rule 


enerally followed in that it construes the conduct of the accused as merely a waiver of 

ssues to be tried on their merits, and permits the accused to assert his priv my on ques- 

tous go aa, ony to his credibility. For the broader view see State v. Wells, Kan. 161, 
Pac. 1 also comment in 9 Kan. Bar Journ. 175. 

q Rules 214-218. Compare GS 60-2805 (3), 62-1420. 

. Rules 209-213. yh G.S. 60-2805 (4). 

. Rule a; G.S. (5). Kansas makes the priest en tent” to testify, but illogi- 
cally allows sy 140 to waive the incompetency by testi g as to the communication. 

a. the privilege that of the’ penitent, _ allows the priest as well 
to waive i 

. Rules P0235: ‘GS. 60- 2805 (6). ‘ 

G.S. 60-2805 (3). 

. GS. 62-1420. See note in 9 Kan. Bar Journ. 281. 

Morgan, Foreword p. 18. 

. Rule 216 Kansas is in accord as to divorce (G.S. 60-1509), but not as to alienation of 
affections, Kirkpa trick w Wickwire 138 Kan. 23, 25 P (2d) 371. See 9 Kan. Bar Journ. 
281. By judi cial decisions a includes an oucepten by pe the witness spouse is agent 

for the party spouse. Treiver v. McCormack, 90 Kan. 675, 136 Pac. 268. 

. Rules 216, 217. PThere is no comiler Kansas statute. 

109 Kan. 138, 197 Pac. 1100. Accord as to privilege of client: fineress v. Western Auto- 

mobile Indemnity Co., 105 Kan. 242, 182 Pac. 647; Sheehan v. Allen, 67. Kan. 712, 74 Pac. 

245. comment in $ Kan. Bar Journ. 1 

The corresponding Kansas statute is G.S. 60-2805 (4) and it relates only to civil actions. 

See note in 9 Kan. Bar Journ. 166. 

— 220-223. Morgan, Foreword pp. 20-22. 

Rules 220-221. These rules are narrower than the present Kansas statute (60-2805) (6) 

which includes information relating to the cause of the disability 

Fe nay ame exceptions are recognized by Kansas cases even = ‘the absence of statute. 

. Rule (3). 

- Rule 214. This rule applies only where the allows t have not been legally separated or 
divorced. The Kansas statute (60-2805) i awe the witness spouse to assert the privi- 

——- oy after divorce. See 9 Kan. Bar Journ 
ule § 
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death.58 These rules as to personal privilege uniformly bar the assertion of such privi- 
Ps ‘e to one who testifies or causes some other person to testify in reference to such con- 
fidential statement.®+ 

Under Rule 231 the holder of a privilege to refuse to disclose or to prevent another 
from making a disclosure is waived either by (a) contracting with whet er not to exer- 
cise the same®® or (b) himself making disclosure of part of the printed matter or con- 
senting to such disclosure by anyone.5¢ 

Non-personal privileges include secrets of state,°? official information,5* communi- 
cations to a grand jury,®® and disclosure of identity of an informer. These differ from 
personal privileges in that they are to be asserted and enforced by the court, as the repre- 
sentative of the government, instead of by the parties to the action.® 

Under Rule 234 only the holder of the privilege may predicate error upon the 
failure of the court to allow such claim. 


F. TESTIMONY AS TO CONDUCT OF JUROR. 


Rule 301 makes the testimony both of third persons and jurors admissible with 
respect to the conduct of grand and petit jurors either in or out of the jury room, except 
that evidence is inadmissible as to what caused a juror to agree or dissent. 


G. CREDIBILITY OF WITNESSES. 


Rule 106% provides that a witness may be examined by either the adverse party® 
or by the party calling him® on the issue of his credibility. Extrinsic evidence of the 
conduct of such witness may be introduced for the same —— rpose.®7 

Extrinsic evidence is inadmissible as to traits of character other than honesty or 


veracity, or of conviction of crime not involving dishonesty or false statement.®* Spe- 
cific instances of conduct relevant only as tending to prove a trait of character are inad- 
missible.® 

If the accused introduces no evidence for the sole purpose of a ep. his credi- 


bility, the prosecution may not introduce evidence of prior crimes.7° This rule applies 


53. Rule 220. 

54. Rules 213 (client), 218 (spouse), 223 . seeeene. 

55. In accord see Ins. Co. v. Boubaker, 78 Kan. 146, 246 Pac. 62. 

56. In accord see Wilkins v. Moore, 20 Kan. 538; Watson 3 Weteon, 104 Kan. 578, 180 Pac. 242 
(attorney and client); Gorman v. Hickey, 145 Kan. 54, 64 P (2d) 587 (physician and patient). 

See comment in 9 Kan. Bar Journ. 162. Note that, the Kansas statute G.S. 60-2805 

specifically mentions only testimony by holder of the privilege. 

57. Rule 227. 

58. Rule 228. See apelogous case on communication to prosecuting officer, Michael v. Matson, 
81 Kan. 360, 105 Pac 

59. Bob = G.S. 62-923, 925 are substantially in accord. See State v. Campbell, 73 Kan. 688, 
B5 Pac 


60. Rule 230. Morgan Foreword pp. 16-17; 27 Am. Bar Journ. 589. 


61. Morgan, Foreword p. 17. 

62. In accord see Matthews v. McNeill, 98 Kan. 5, 157 Pac. 387; Flack v. Brewster, 107 Kan. 63, 
190 Pac. 616. 

63. G.S. 62-923, 925 establishes the same rule as to grand jurors. The Set re recognize 
this rule as to petit jurors: Karner v. K. C. Elev. Ry. Co., 82 Kan ac. 676; Bryant 
v. Marshall, 135 Kan. 348, 10 P (2d) 868 

64 This is broader than the present Kansas rule which allows impeachment of one’s own 

witness by pongetts ceri rc but not by extrinsic evidence. 

65. Accord as -examination of pasty. State v. Pfeifer, 143 Kan. 536, 56 P (2d) 442; 
State v. Roselle, 109 109 ‘Kan. 33, 198 Pac. 

Cross-examination of the aaieee | to “os his credibility or to lay foundation for 
impeachment: Southern Kansas R. Co. Michaels, 49 Pac. 408; State v. 
Warner, 129 Kan. 360, 282 Pac. 735; State v. Gibson, 131 Kan. 570 Pac. 931; Ramsey v. 
Partridge, 86 Kan. 398, 121 Pac. 343; State v. Collins, 33 Kan. 77, 5 Pac. 360. 

m4 Bp ge in 9 Kan. Bar Journ. 292. 

66. to cross-examination of own witness: State v. Parks, 133 Kan. 568, 1 P (2d) 261 

thostiles> State v. Terry, 98 Kan. 796, 161 Pac. 905 (contradictory). 
. Kansas cases limit such extrinsic evidence a a the gondest or statements of Bi ae of 
the adverse eee per y State v. Abbott, 65 Kan. 69 Pac. 160; State v. Russell, Kan. 228, 
230 Pac. 1 State v. Keefe, 54 Kan. 197, ss Pac 302 (not impeach own wanes); Johnston 
v. Marriage, 74 Kan. 208, 86 Pac. 

68. Fad is a much narrower view nc that followed by the Pyeene. Goctsions. x aS 8 pastes 
by ew Kansas decisions such as State v. Eberli © 47 Kan. 155, tate v. 
hott 65 Kan. 139, 69 Pac. 160 adopts the broader view. 

69. Rule 106(1) eh a comment in 9 Kan. Bar Journ. 292. 

70. Rule wee). is narrower than the present rule in Kansas as laid down in State v. 

Abbott, . 139, 69 Pac. 160. 





MobEL CopE OF EVIDENCE 181 


the same tests as to supporting impeached testimony or corroborating the same as it does 
to impeachment.7! 

Under Rule 106 (2) the judge may in his discretion exclude extrinsic statements 
made by a witness without first giving such witness while on the stand an opportunity 
to deny or explain such statement.*? 


H. CHARACTER AND CONDUCT. 


The term “Character” is used in the Code in the sense of disposition and not of 
reputation. In this sense it constitutes the aggregate of a person’s traits, including care 
and skill.78 The term “Conduct” includes all active and passive behavior,”* both verbal 
and non-verbal.75 

When a trait of character is a fact essential to fixing damages or establishing liabil- 
ity or defense, the Code7® adopts the broad view that evidence is admissible as to repu- 
tation,"* opinion,’® and specific instances.® In criminal cases, reputation evidence as to 
good or bad character has been generally admitted.*° This is subject to the exception 
that in a criminal action evidence of a trait of character of the accused if offered by the 
state is admissible only when evidence of good character has been first introduced by 
the accused.®? 

Civil cases are in conflict.** Adoption of this provision would tend to eliminate 
uncertainties in the Kansas cases. There are no cases in Kansas as to the admissibility of 
the opinion of a witness as to the character of another when offered on grounds other 
than credibility. There are also no cases as to the admissibility of reputation evidence 
as to skill and competence.** There are likewise no Kansas cases relating to specific 
instances of skill on other occasions.** As to moral character, Kansas rejects where issue 
is collateral,85 but admits where issue is raised as to character of victim of mob 
violence.** Evidence of other crimes are held admissible where they are connected with 
the principal offense charged," or where they show intent** or disposition.®® 

The habit of an individual or the custom of a group may be proved by the opinion 
of a witness or by sufficiently large number of specific instances. 


holding consistent statements 


71. For Kansas cases in accord see State v. powney, 78 Kan. = 99 Pac. 268 fovidones of good 


character). Compare Stirn v. Nelson, 65 Kan. 4 70 Pac. 

inadmissible. c 

Kansas cases make such a foundation mandatory. Williams v. Miller, 6 Kan. App. 626, 

i. 

lusion of the omission to act as well as positive action will do much to clear up the 

ircumstantial evidence. 

. Likewise the express recognition of “verbal” expressions as of the larger field of con- 
duct will serve to make admissible many statements about which the courts have been 
in doubt. See article by Buchanan on Res Gestae in 8 Kan. Bar Journ. 367. 


. Rule ‘ 

. Contra: Simpson v. Westenberger, 28 Kan. 756 (civil case); Accord: State v. Frederickson, 
81 Kan. 854, 106 Pac. 1061. 

. No Kansas cases. 

L excludes specific acts of misconduct where issues of character arise collaterally. 
Lowery v. Missouri, K. & T. Ry., 90 Kan. 180, 133 Pac. 719. 

Evidence of other SS crimes is generally excluded except where such prior 
oaenee is — with the offense charged. State v. King, 111 Kan. 140, 206 Pac. 883 
s re) . 

. State vs. Deuel, 63 Kan. 811, 66 Pac. 1037; State v. Simmons, 74 Kan. 99, 88 Pac. 57. In 
State v. Potter, 13 Kan. 414, evidence of the good character of the deceased victim of a 
homicide is held inadmissible in the absence of evidence previously introduced by the 
pccusee Aes bad character of his victim. 

. Rule ‘ 

Revere v. Revere, 115 Kan. 575, 223 Pac. 1103, admitted in civil action for assault; pempoon 

v. Westenberger, Kan. 756, rejected on issue of faith; Colvin v. Wilson, 100 n. 
247, 164 Pac. 284, rejected; So. Kan. Ry. Co. v. Robbins, 43 Kan. 145, 23 Pac. 113, admitted 
where no eye witnesses; McCauley v. Custer, 93 Kan. #7, 143 Pac. 489, evidence of similar 
frauds admitted to show intent. 

. Morgan, Foreword, Pp. 23-25; 27 Am. Bar Journ. 590. 

. Such evidence is made inadmissible oy Rule 306 (3). 

Lowrey v. Missouri K. & T., 90 Kan. , 133 Pac. 719. 

Adams v. City of Salina, 58 Kan. 246, 48 Pac. 918. 

State v. Adams, 20 Kan. 311 {conspiracy} State v. King, 111 Kan. 140, 206 Pac. 883. 

McCauley v. Custer, 93 Kan. 27, 143 Pac. 49; State v. — 119 Kan. 300, 239 Pac. 998. 

State v. Stitz, 111 Kan. 275, 206 Pac. 910 (rape); State v. Bisagno, 121 Kan. 186, 246 Pac. 

1001 (acts with other girls). 

Rule 307. There are no Kansas cases on the admissibility of custom. In Southern Kan. Ry. 

Co. v. Robbins, 43 Kan. 145, 23 Pac. 113, the court rejects the contention that due care at 

one time is evidence of exercise at other times. Other Kansas cases izing the admis- 

sibility of habitual conduct on other occasions include the following: State v. Mooney, 
n. 144 Pac. 228; State v. Sweet, 101 Kan. 746, 168 Pac. 1112. These cases are sub- 
stantially in accord with the Model Code. 
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I. REMOTENESS AND PREJUDICE. 


The Code adopts the common law rule that evidence o: ag emg taken after an 
injury to prevent the repetition thereof is inadmissible. i Kansas cases take the 
contra view.®? Rule 309 excludes as proof of civil liability evidence that the debtor has 
paid, tendered, or Sago to pay in discharge of his liability, or that the creditor has 
accepted or offered to accept something in discharge thereof.9* However, evidence of 
partial satisfaction of the asserted claim of another without questioning the validity of 
the claim itself is admissible as tending to prove its validity.® 


J. OPINION EvIDENCE. 


The Code permits the witness to testify in terms of his opinion.%* The object of 
this provision is to enable the witness to relate his experiences in terms ordinarily used 
in conversation and readily understood by judge and jury.%* The Model Code provides 
that the fact such opinion relates to ultimate issues for eh ecision by jury is no bar to its 
admission.®? 


Two exceptions to this Rule are recognized: (1) when the drawing of such an infer- 
ence requires specialized knowledge not possessed by the witness; (2) when the witness 
could testify as readily without drawing such inferences, which are likely to mislead the 
jury.%8 

The Model Code adopts in substance the Uniform Expert Evidence Act which pro- 
vides for the a ——- of experts by the judge if he finds they will be of substantial 
assistance. The parties are entitled to a hearing on the necessity for experts and the 
persons chosen.’ The parties may call other experts upon giving reasonable notice of 
intent to do so.!° The judge may order examinations and inspections made by experts, 
and the filing of sworn reports which are _— to inspection for a reasonable time before 
the experts testify.°? An expertt may read his report and state his relevant inferences 
without first stating the hypothesis or data on which it is based unless the judge 
so orders.1°3 In this way hypothetical questions are dispensed with. 


K. HEARSAY. 


In laying down a series of rules on the subject of Hearsay! the Model Code makes 
its greatest de de re from accepted rules of the common law.1% Rule 501 defines “hear- 
say” as including both words and conduct, y testimony at the present trial, when 
evidence of the been or conduct is offered for the truth of the matter stated. This 


91. Rule 308. 
. Juznik v. EK. C. So. Ry., 109 Kan. 359, 199 Pac. 90. 
. See the following hie: 3 cases holding the offer to compromise inadmissible: Myers v. 


Goggerty, 10 wy x RL. 63 Pac. 296. However, admissions of relevant facts made =. on 
effort to reach ement are admissible as admissions. Kaull v. Blacker, 107 Kan. 578, 
193 Pac. 182. 

. Rule 309 (3). 

. Rule 401. Kansas admits certain kinds of opinion eyisence © when preceded by a _ narration 
of the facts on which the opinion is based. oe Sid y oe Se Kan. 206, 38 Pac. 296 (insol- 
vency); Linscott v. Hughbanks, 140 Kan. 353, 37 P 

. Morgan, Foreword, pp. 25 et seq.; 27 Am. Bar pat "aoane. 

. Kansas cases are contra. Brown v. Brown, 96 Kan. 510, 152 a 646; State v. Harris, 101 
Kan. 187, 165 Pac. 667. Compare Punces A. T. 48. F. Ry., 86 Kan. 112 eras rec. 356, and 
Stafford v. Sutcliffe, 103 Kan. 592, 175 Pac. 981 apparently in accord with Model Code. 


. Rule 401 (1) (a) (b). Kansas plied opinion evidence where the pivsical - emotional 
condition of a person is difficult to des ripe. King v. King, 79 Kan. 100 Pac. 503; Yard 
v. Gibbons, 95 Kan. 802, 149 Pac. 442. 

. Rule 403. 

. Rule 403 (a) (b). 

. Rule 404. 

. Rule 405. 

. Rule 408. 

. Rule 409. Morgan, Foreword p. 26; 27 Am. Bar Journ. 591. 
. Rules 501-531. 

. Morgan, Foreword pp. 34 et seq.; 27 Am. Bar Journ. 694. 





MOopDEL CopE OF EVIDENCE 183 


includes a memorandum used for artificial refreshment of recollection,1®? as well as scien- 
tific treatises used on examination of expert witnesses.1°* 


Rule 503 makes admissible all hearsay declarations by an unavailable declarant which 
would have been admissible if the declarant were present as a witness and making them 
as a part of his present testimony.!® It also makes admissible any declarations by a person 
in court and subject to cross-examination.11° 


Admissions. 

The Code continues in substance the common law rules as to Confessions,121 Admis- 
sions,412 and Declarations against Interest.148 Admissions made by a party to the action 
personally,144 or by one acting in a representative capacity, while so acting, are admissible 
as at common law.'!5 So also are admissions of an agent which his principal has author- 
ized or adopted.116 

It expands the admissibility of declaration of an agent to include statements made 
during the existence of such relationship even though unauthorized." It makes a simi- 
lar expansion to include the declaration of a co-conspirator during the continuance of 
the conspiracy even though not in furtherance thereof.11® 


Declarations against interest include penal as well as pecuniary and proprietary inter- 
est.1® Declarations by joint owners and by predecessors in title are admissible only 
when against the interest of the declarant when made.!2° 


Former Testimony. 

Testimony given at a former trial or taken by deposition is made admissible for 
any ao for which it was admissible in the original action,!*! unless the judge finds 
the declarant is still available as a witness and in his discretion rejects the evidence.122 


Spontaneous Statements. 

The Code endeavours to formulate the so-called Res Gestae exception to the hear- 
say rule, by making admissible declarations!?* made while the declarant was perceiving 
the event or condition, or while the stress of nervous excitement incident thereto still 
prevailed.1*4 

Rule 513 pe the broad principle of modern decisions admitting declarations of 
an existing state of mind,!*5 emotion or physical sensation 16 which tend to prove declar- 
ant’s memory or belief of a fact. The Code excepts declarations made in bad faith or 
by one having no knowledge. 


107. Rule 504. Artificial refreshment of recollection is recognized in the following Kansas 
case: Wright v. Wright, 58 Kan. 525, 50 Pac. 444. Kansas allows an expert to consult 
standard authorities in support of his opinion on direct examination. State v. Baldwin, 
36 Kan. 1, 12 Pac. 318. 

. Morgan, Foreword p. 34. Rule 529. 

. Rule 503 (a). This is much more liberal than the Kansas cases. See Morgan, Foreword 
pp. 34-35 for argument in favor of Code Rule; also 27 Am. Bar Journ. 695. 

4 —— 503 (b). This makes certain a subject on which there are no clear cut decisions in 

ansas. 

. Rule 505. 

. Rules 506-508. 

. Rule 509. 

. Rule 506. Kansas cases in accord: Atchison T. & 8. F. Ry. Co. v. Potter, 60 Kan. 808, 
4 5 _ (admission by minor); Meek v. Deal, 87 Kan. 319, 124 Pac. 160 (admission in 
pleading). 

. St. Louis & 8. F. Ry. v. Weaver, 35 Kan. 412, 11 Pac. 408; Flanigan v. Hines, 108 Kan. 133, 
193 Pac. 1077. 

. Rule 507. 

. Rule 508 (a). 

. Rule 508 (b). Accord: State v. Roberts, 95 Kan. 280, 147 Pac. 828. 

. Rule 509. 

. Rule 509 (2). 

- Rule 511. State v. Emory, 116 Kan. 381, 226 Pac. 754 (one witness out of jurisdiction, 
others deceased). 

. Morgan, Foreword pp. 34-35; 27 Am. Bar Journ. 695. 

. Rule 512. Kansas cases in which declarations show mental state: Haskett v. Auhl, 3 Kan. 
App. 744, 45 Pac. 608; Trustees of Baker University v. Farrar, 134 Kan. 722, 8 P (24) 343. 

. Accord as to statements made under stress: State v. Morrison, 64 Kan. 669, 68 Pac. 48; 
State v. Sieg, 144 Kan. 440, 61 P (2d) 871. 

. For summary of Kansas cases, see Buchanan in 8 Kan. Bar Journ. 367. See also Haskett 
v. Auhl, 3 Kan. App. 744, 45 Pac. 608. 

. Accord: Sly v. Powell, 87 Kan. 142, 123 Pac. 881; St. Louis & 8. F. Ry. Co. v. Chaney, 77 
Kan. 276, Pac. 126 
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Business and Official Entries. 

Rule 514 is not limited strictly to entries in a business operated for profit. It 
includes any written memorandum of a “act, event, or condition.”’!27 

Before an entry is admissible as an entry in course of business, a preliminary finding 
by the trial judge is required?* that such an entry was made in the regular course of 
business by one having personal knowledge of the act in question in accord with a prac- 
tice to make such entries. Entries by public officials!?® including judgments of convic- 
tion!8° are made admissible. The same is true of a judgment against a person entitled 
to indemnity'*! and a judgment determining public right or interest in land.182 


Pedigree. 

The Code makes admissible hearsay declarations relating to the family history of 
either the declarant!®* or of one related by blood or marriage to the declarant!** where 
pedigree is at issue. The common law view as to Pedigree declarations is expanded so 
that the requirement that the declarant be unavailable may be dispensed with in the dis- 
cretion of the trial a o- Also declarations of persons not related by blood or mar- 
riage are made admissible if such persons have been so intimately associated with the 
family as to be likely to have accurate information.1%* Multiple hearsay statements are 
also admitted.137 


Reputation. 

Rule 525 making reputation evidence admissible as to boundaries, customs affecting 
land, events of general history, and family history is not restricted to public interest in 
lands nor reputation among past generation.18 

The Code rule as to admissibility of evidence as to character of an individual is 
much broader than the rule usually laid down, in that it admits not only evidence in the 
community but also among his habitual associates.1%® 


L. AUTHENTICATION AND CONTENT OF WRITINGS. 


As to authentication of writings, the Model Code accepts the common law view, 
placing no restriction upon the kind of evidence used to prove authenticity, including the 
tule as to ancient documents.!#1 The Code applies the same rule to both attested and 
unattested documents except where the attestation statute expressly requires attesting 
witnesses to be called.14? 


127. This is based on the form of act recommended by the Commonwealth Fund Committee 
which has been adopted in New York and by Congress. The proposed rule goes beyond 
the Commonwealth nd proposal in (1) including conditions as well as acts and events, 
and (2) not restricting its operation to commercial ventures. It is narrower than the 
Commonwealth Fund proposal in requiring personal knowled on _ the port of the one 
making or directing the entry. The corresponding Kansas statute, G.S. 60- , specifically 
enumerates a number of types of commercial entries, then adds “transactions or events, 
made in regular course of business” of firm, corporation, or public officer. 

. Rule 514. 
’ a 517-520. Kansas includes such entries under G.S. 60-2869 relating to business 
entries. 


. Rule 521. 

. Rule 522. 

. Rule 523. 

. Shorten v. Judd, 56 Kan. 43, 42 Pac. 337. 

. Allen v. Protected Home Circle, 112 Kan. 576, 212 Pac. 95 (declaration of deceased wife 
as to disappearance of deceased husband). 

. Rule 524 (1) (b), (2) (b). 

. Rule 524 (2) (a). 

. Such a maiiete statement occurs where there is a hearsay statement by one declarant 
that another declarant, also unavailable, made a certain statement. See Rules 524 (3), 530. 

. Kansas requires that the declarant be personally acquainted with the community repu- 
tation. M v. Moore, 98 Kan. 544, 158 Pac. 1108. 

. Rule 526. 

. Rule 601 (a). 

. Rule 601 (b). Document not less than thirty years old, in such condition as not to arouse 
suspicion as authenticity, and discovery in place where such document would 
be likely to be found. 

. This is a recognition of the two-fold function of an attesting witness @) to lend solem- 
nity to the act of the testator or grantor; and (2) to prove the authenticity of his act. 
The former rests upon substantive law, the latter on es requirements. The 
recently dopted Probate Code (Kan. G.S. Supp. 1939 c. 59) recognizes this distinction. 
Rule . See Morgan, Foreword p. 37. 
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Rule 602 substitutes for the usual provisions of destruction of the writing, absence 
from the jurisdiction,’** and similar tests, the finding of the trial judge that the writing 
once existed and is now unavailable for some reason other than culpable negligence or 
wrongdoing of the one offering such evidence. Rule 602 (b) ondlios an exception in 
favor of a writing authorized by statute to be recorded in a public office.1*# 


M. PRESUMPTIONS. 


The term “presumption” means that when a basic fact exists, the existence of another 
fact must be assumed.'*5 This basic fact may be established by the pleadings, stipulation, 
by judicial notice or by evidence sufficient to compel a finding of the basic fact.14¢ The 
Code adopts the rule that when the basic fact of a presumption has been established in 
an action, the existence of the presumed fact must be assumed until (1) evidence has 
been introduced which would em a finding of the non-existence of the basic fact, 
or (2) which would establish the basic fact of an inconsistent presumption.147 


Whenever such evidence establishes either the non-existence of the presumed fact or 
an inconsistent presumption, issue as to the existence of the presumed fact is to be 
determined exactly as if no presumption had ever been applied.14* 


N. JUDICIAL NOTICE. 


The Model Code of Evidence makes a distinction between (1) matters of which the 
judge must take notice without request,!4® (2) those which such notice may be taken 
without request in the discretion of the judge,’®° and (3) those which notice is required 
to be taken if requested.151 

Under the first rule are included the common law and statutes, both federal and 
state in force in the jurisdiction in which the court is sitting.5? The second rule covers 
private acts of Congress and of the legislature of the state of the forum, ordinances of 
governmental subdivisions and regulations of agencies of the state. It also includes the 
common law and public statutes of every other state, territory, or jurisdiction included 
in the United States.15% 

Under the first rule, judicial notice is required to be taken “of such propositions 
of generalized knowledge as are so notorious as not to be the subject of reasonable dis- 
pute.”"154 The second rule permits judicial notice to be taken (a) of specific facts so 
notorious as not to be the subject of reasonable dispute, and (b) “specific facts and 
propositions of generalized knowledge which are capable of immediate and accurate 
demonstration by resort to easily accessible sources of indisputable accuracy.”"155 

Under Rule 803 on request the judge is required to take notice of the above mat- 
ters, provided that counsel furnishes the judge with sufficient information to enable him 
to comply with the request, and has given such notice to the adverse party as the judge 
deems necessary for him to meet the request. 


143. Kansas recognizes such grounds as loss (Bundy v. Nat. F. Ins. Co., 130 Kan. 735, 288 Pac. 
738), destruction by fire (Bowland v. McDonald Indep. Tel. Co., 82 Kan. 84, 107 Pac. 797), 
and absence from jurisdiction. 

144. Kansas statute (60-2854) lays down the same rule. See Wendell v. Heim, 87 Kan. 136, 
123 Pac. 869 for construction of statute. 

145. Rule 701. Accord Chicago, R. I. & P. Ry. v. Rhoades, 64 Kan. 553, 68 Pac. 58 (presumption 
may not be based on another presumption). 

146. Rule 702. 

147. Rule 704. 

. Rule 704 (2). For eight nypetpetics situations illustrating the application of this rule 
see Morgan, Foreword pp. -47. See also Scott v. Thrall, 77 Kan. 688, 95 Pac. 563 in 
accord. e Reporter is to be commended for substituting the more technical terms, 
“burden of proving evidence of a fact” and “burden of persuasion of a fact” for the much 
abused “burden of proof.” This should serve to harmonize differences between the 
decisions of different states, or even of the same state. 

. Rule 801. 

. Rule 802. 

- Rule 803. 

. Rule 801. Accord, Heim v. Hines, 109 Kan. 48, 196 Pac. 426. 

. Rule 802 (2), (d). Contra St. Louis & 8. F. Ry. Co. v. Weaver, 35 Kan. 412, 11 Pac. 408 
(refusing to take notice of common law of sister state). 

. Rule 801. 

. Rule 802 (b) (c). 
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TRIAL BY MILITARY COURT* 


While I was engaged in the private practice of law in Zamboanga, Mindanao, 
Philippine Islands, sometime in the latter part of 1914 or the early part of 1915 I received 
a cablegram from a friend in Manila asking me to go to Jolo to see what I could do in 
the matter of the defense of a sergeant in the Medical Corps who was charged with 
desertion and being drunk while on duty, and who was under arrest and confined to 
his quarters in the Post Hospital, awaiting trial by a Military Court. 

Jolo is situated about 90 miles Southeast of Zamboanga on the Island of Sulu or 
Jolo and the only means of transportation was by steamer. The first transportation avail- 
able was an inter-island steamer which left Zamboanga for its regular trip to Jolo and 
other islands in the Sulu group, a few days after I received the cablegram. I embarked 
on the inter-island steamer and upon my arrival at Jolo reported to the commanding 
officer of the post who was a Colonel of Infantry. I explained to the Colonel, who was 
also the president of the Court which was to try the accused non-commissioned officer, 
that I had been retained as civilian counsel for the accused and was there for the pur- 
pose of interviewing my client and to perform my duty as defense counsel. The com- 
manding officer was very courteous and assigned me to quarters and asked me to report 
at the officers’ club for my meals. The quarters allotted to me had formerly been the home 
of an officer and his family, and I was “loaned” the services of an enlisted man to look 
after the quarters and to keep them clean. The only expense to me was the gratuity to 
be paid to the “striker,” as the enlisted man assigned to me was called, and a nominal 
price for my meals. 

The boat which carried me to Jolo returned to Zamboanga the next day and it was 
necessary for me to remain a week at Jolo before I could hope to get transportation back 
to Zamboanga. In the meantime I was to make myself as comfortable as possible and 
to get acquainted with the officers who composed the court and to interview my client and 
his witnesses, if he had any. 

The sergeant, who was the accused, had but a few weeks to serve in the United 
States Army until he was eligible for retirement and just why he got drunk and “went 
over the hill’ under those conditions, it was hard for me to understand and he could 
not give a good reason either. 

A General Court-martial com of seven members and a Judge-advocate had 
been named by the commanding officer and were called to meet at a date subsequent to 
the next trip of the inter-island steamer which was the only transportation. 

Practically all of the members of the Court were officers that were well known to 
me and especially did I know the Judge-advocate, a captain of Philippine Scouts whom 
I had known when he was a Sergeant of Cavalry. The commanding officer and presi- 
dent of the court stated that this captain was the best military lawyer in the department 
and that he had a library of military law which would be available for my use if I 
needed it. 

While the accused was not of right entitled to counsel, that privilege was almost 
invariably conceded in the department of Mindanao and Sulu, and in this case the _ 
dent of the court had appointed an officer of the post to represent the accused. n 
my arrival the president of the court gave me the name of the officer appointed to defend 
the accused and stated that he would now be regarded as my assistant counsel. We had 
a number of conferences with our client and soon decided on the procedure we would 
recommend to the court. 

Assistant counsel and I, after a conference with the Judge-advocate, decided that 
on the day of the trial after the court had convened and the case had been called, we 
would present a motion to the court that the charges be amended to show the accused 
as having been absent without leave and of being drunk while on duty. Our client 


* By Leo T. Gibbens, one time Acting Assistant Attorney General of the Philippine Islands 
and Assistant Attorney of the Department of Mindanao and Sulu. Now, Major, Inactive in 
the Army of the United States. 
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admitted these charges and said that if the amendment to the charges was made that he 
would plead guilty. The Judge-Advocate stated that he would recommend to the court 
that the charges be reduced and the accused permitted to plead guilty to the reduced 
charges. 

I paid another visit to the commanding officer and told him of our arrangement 
with the Judge-advocate relative to our procedure on the day of trial. I also explained 
that in order to return to Zamboanga on the next steamer I would necessarily be absent 
on the day of trial but assistant counsel would present the motion in writing and the 
Judge-advocate would then approve and recommend that the court grant the motion. 

After this explanation to the commanding officer I asked if such procedure as I had 
suggested would be accepted by the court. The commanding officer stated that it could 
be. Then I asked him again if it would be. “Well,” he said, “I cannot answer for the 
court but I presume it will be accepted. Personally I would recommend such procedure 
in view of the good service record of the accused and taking into consideration that he 
has but a short time to serve before he is eligible for retirement.” I thanked the colonel 
and bade him good-bye. 

On the day of trial it is quite evident that everything was carrid out as we had 
planned inasmuch as a few weeks later the sergeant walked into my office in Zamboanga 
in uniform wearing the chevrons of the highest ranking non-commissioned officer in the 
United States Army and stated that he had a few days before received an honorable dis- 
charge from the Army of the United States. The rank that he had when he was dis- 
charged was higher than the rank he had when he was arrested. 


It appears that after he had pleaded guilty to the reduced charges the court pro- 
ceeded to sentence him as follows: that he be required to make up all the time that he 
had lost while absent without leave; that he be reduced to the ranks, that is to the grade 
of private; that he forfeit $7.00 of his pay and that he be confined in the guard house 
for thirty days. 


Inasmuch as he had been under arrest for over thirty days, the sentence of confine- 
ment in the guard house was remitted. He paid the $7.00 which he was fined; he was 
reduced to private and restored to duty. On the second day of duty he was made a cor- 
poral and was advanced through the different grades of sergeant until on the day he 
received his honorable discharge he had the highest grade of any non-commissioned 
officer. It is needless to say that everybody was happy and the sergeant said, “Never 


again!” 


“A MORO STORY” 


This is a story about a man who had ten wives. Wives were not rationed, at that 
time. Just why a man would want ten backseat drivers when most men find one suf- 
ficient, I cannot comprehend. But at the time and place that this story is laid there were 
no automobiles. 

When the Americans took over the Philippine Islands, August 13, 1898, the Moros 
occupied all of the southern part of the same which afterward became known as the 
Department of Mindanao and Sulu. The Spaniards had never subdued the Moros and 
the latter were now ready to make trouble for the Americans. Piracy on the high seas 
was rampant and murder and cattle stealing were the principal outdoor sports. There 
was a great deal of rivalry among the headmen, or the several headmen and their fol- 
lowers, who were Mohammedans and recognized the Sultan of Sulu as their temporal 
and spiritual leader. Polygamy was practiced by such men as had the means to pur- 
chase more than one wife. It was agreed by the new conquerors of the Philippines that 
something should be done about it. Therefore the military and civil authority which was 
vested in the same person, at first in General Otis and later in General Arthur Mac- 
Arthur, father of the present General Douglas MacArthur, sent General Bates to the 
Island of Sulu or Jolo as it was also called, to make a “‘treaty’’ with the Moros. The 
Sultan of Sulu called together all the headmen of his jurisdiction for a conference with 
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General Bates who told them of our beautiful American system which was built on the 
theory of one country, one flag and one wife at a time. 


It was a rather difficult task for General Bates but he delivered the goods. He told 
these headmen that they could keep the wives that they then had, provided the wives 
wanted to stay but there was to be no coercion. That all women under the American flag, 
regardless of their race, color or previous condition of servitude, were guaranteed cer- 
tain rights under the constitution and laws of the United States Government, among 
which were the right of free s and the right to choose a husband, as well as all 
the other rights guaranteed by the Bill of Rights and Constitution. This was news to the 
representatives of the former local government who had met to hear what General Bates 
had to say. 


General Bates did not make the mistake that our commissioner of Indian affairs 
in Washington made a good many years ago when the government was trying to 
abolish polygamy among the Indian tribes. After the commissioner had ex tained the 
intention of the Government as to the matter of polygamy, he admonished all Chiefs of 
the several tribes that were present to return to their respective reservations, then and 
there to explain to the Indians and their women that there were to be no more plural 
marriages and tell them plainly that one wife was all that an Indian could have at one 
- After a short silence, one Chief spoke to the Commissioner and said: “You 
tell “em.” 


General Bates did not make that mistake but left it entirely to the Moros as afore- 
said. The party was closed by putting all of the headmen on the government payroll 
which appears to have been the earliest example of the W.P.A. known to history. 


It was not many years until some of the headmen began to tell tales on each other 
to the local government officials and one headman, Panglima Indanan by name, who had 
formerly been a deputy governor (sheriff) was charged with a number of murders and 
some cattle stealing. He had preliminary hearings and was brought to trial before the 
court of first instance which corresponds to our district court in Kansas and to the cir- 
cuit courts in some of our neighboring states, but which had more extensive jurisdic- 
tion than our state courts. 


The accused now found it necessary to have a lawyer to defend him. Therefore 
the accused who was in jail in Jolo, sent his tenth wife, interpreter and confidential 
agent to find a lawyer for him and they picked on me. I went to see my prospective 
client in the jail and the jailer extended to me all the courtesies possible which was the 
freedom of the jail—inside with the door locked. 


It developed that the defendant had four separate charges of murder against him 
and three against his two sons, and there were eleven charges of cattle stealing against 
him, his two sons and a brother-in-law. I saw that I had my work cut out for me and 
thereupon asked my client what he was going to use for money. A fee having been 
agreed upon the client reached in his sash or belt and produced two U. S. Treasury 
checks which represented his gratuity from the government for two months. These were 
endorsed and given to me as a retainer. The accused promised and later did give a bill of 
sale of all the cattle not finally taken away from him by the government and a note 
secured by a mortgage on seven buildings which were residences of seven of his wives. 
He had ten but had perhaps misplaced some of them, at least they were not all living at 
home. The note was soon paid by one of the wives who was living at home and the 
mortgage was released. 


I sent a Notary Public to get the mortgages signed and acknowledged and instructed 
him to pet as many of the wives as possible to sign. He came back with the instruments 
signed by the client and three of his wives and the information that he could not find 
the other wives and no one knew where they were. 

To make a long story short, or otherwise, Panglima Indanan was acquitted of all 


charges but one, his two sons of all but one, and the brother-in-law was found not guilty 
of all charges. However Indanan and his sons were found guilty of murder and were 
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sentenced to be hanged. (They confessed to the murders and wanted to plead guilty 
but the court would not accept the pleas.) 

The convicted men were confined in the Insular Prison near Zambuanga while 
awaiting their sentences to be reviewed by the Supreme Court. 

The tenth wife of Panglima Indanan whose name was Mehelan came to see him at 
the prison on several occasions, and would come to my house with an interpreter and 
Mrs. Gibbens and I would go with her and the interpreter to the prison to visit her 
husband. The first time she came she brought a sarong as a present for Mrs. Gibbens 
and according to the custom Mrs. Gibbens was supposed to give her a present. Mahelan 
had some peculiar ideas of her own and wanted to choose her own present. She first 
chose the piano but the interpreter suggested that was a little strong. She then directed 
her attention to the new Singer sewing machine and | told the interpreter to tell her that 
it wasn’t paid for. She next directed her attention to a lamp shade and appeared to be 
very happy to get it. 

On the occasion of her first visit, Mrs. Gibbens was absent from the room when 
she arrived. She asked the interpreter where was my wife. About that time Mrs. Gib- 
bens came in and was properly introduced after which Mahelan had a short conversation 
with the interpreter and wanted to know how many wives I had. The interpreter told 
her that I had one. Then followed another short conversation between the interpreter 
and Mehelan and he said that she wanted to know where were the children. Upon being 
properly instructed the interpreter told her that we had no children. After the conversa- 
tion which then ensued between the interpreter and Mahelan, he said: “Mahelan says 
Mr. Gibbens must be a very poor man; he has but one wife and no children.” 
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BRIEF ON KANSAS LAW APPLICABLE TO 
AUTOMOBILE COLLISION CASES 
TO JANUARY 1, 1944* 


A. DUTIES OF DRIVERS IN GENERAL 
1. It is the duty of one in charge of an automobile, driving upon a public street 
or highway, to look ahead and see everything in the line of his vision, and in case of 
accident he will be conclusively _—— to have seen what he should and could have 
seen in the proper performance of such duty. 
McDonald vs. Y oder, 80 Kan. 25. 
Turner vs. George Rushton Baking Co., 135 Kan. 484. 
Sayeg vs. Kansas Gas & Electric Co., et al., 156 Kan. 65. 


2. Not watching the road is equivalent to careless driving, and is negligence. 


McGinley vs. City of Cherryvale, 141 Kan. 155. 
Taggart vs. Yellow Cab Co., et al., 156 Kan. 88. 
See also: Hancock vs. Bevins, 135 Kan. 195. 

3. One driving an automobile on the highway must exercise every reasonable cau- 
tion commensurate with apparent danger to avoid injury to others riding in vehicles 
on the highway. 

W atkins vs. Byrnes, 117 Kan. 172. 
McGinley vs. City of Cherryvale, 141 Kan. 155. 
(a) Too great speed under weather conditions. 
Stilwell vs. Faith, 142 Kan. 730. 
(b) Failure to give warning which might have avoided accident is negligence. 


McGinley vs. City of Cherryvale, 141 Kan. 155. 
Stilwell vs. Faith, 142 Kan. 730. 
(c) The driver of a motor vehicle, which obscures the vision along the public 
highway to such an extent as to prevent persons following him from observing 
conditions which ought to be known to them to insure their safety, is under an 
obligation to use a reasonable degree of care that warning be given of the 
approaching danger to those whose view of the impending peril he obstructs: 
1 Blashfield, Cyclopedia of Automobile Law and Practice, Permanent edi- 
tion, section 706. Quoted with approval in 


Strimple vs. O. K. Warehouse Co., 151 Kan. 98. 
(d) If one’s view is obstructed, it is his duty to stop or slow down sufficiently to 
avoid colliding with another car entering an intersection: 
Taggart vs. Yellow Cab Co., et al., 156 Kan. 88. 


4. A driver must be able to stop his car within the range of his vision, unless the 
obstruction is of such a character or so placed that a motorist driving his car properly 
equipped with lights and brakes at a moderate speed is unable to see it in time to pre- 
vent colliding with it. 

Chance vs. Murry, 143 Kan. 476. 

See also: Gage vs. Railway Co., 91 Kan. 253. 
Giles vs. Ternes, 93 Kan. 140. 

Fisher vs. O’Brien, 99 Kan. 621. 


* By Steadman Ball, of the Atchison, Kansas, Bar. 

















BRIEF ON KANSAS LAW 


Howard vs. Zimmerman, 120 Kan. 77. 
Rhoades vs. A.T. & §.F. R.R. Co., 121 Kan. 324. 
O'Connell vs. Lusk, 122 Kan. 186. 

Haines vs. Carroll, 126 Kan. 408. 

Knox vs. Stevens Co. Commr’'s, 128 Kan. 22. 

Jones vs. A.T. & S.F. R.R. Co., 129 Kan. 314. 
Mowrer vs. Osage Twp. 135 Kan. 278. 

Eldredge vs. Sargent, 150 Kan. 824. 

Goodman vs. Wisby, 152 Kan. 341. 

Wright vs. Nat'l Mut. Cas. Co., 155 Kan. 728. 
Harmon vs. Travellers Mut. Cas. Co., 156 Kan. 492. 


(a) The general well-established rule is that the driver of a motor vehicle must 
keep his vehicle under such control as will enable him to articulate his speed 
with his ability to stop, or turn aside, within the range of vision provided by the 
headlights on his car, and that failure to keep the vehicle under such control 
constitutes negligence as a matter of law. 


Curtiss vs. Fable, 157 Kan. 226. 


(b) The general rule stated above applies to a person who, by reason of bright 
lights of oncoming cars and his own dim lights, cannot see an object on the 
highway ahead of him and who, notwithstanding his inability to see, neverthe- 
less continues to drive at a rate of speed which makes it utterly impossible to 
stop, or turn aside, in time to avoid a collision with such object. 


Harrison vs. Travellers Mutual Casualty Co., et al., 156 Kan. 492. 


(c) One who sees a stopped car far enough away to stop without hitting it is 
guilty of contributory negligence as a matter of law if he does not do so, and 
cannot recover from the owner of the other car regardless of the negligence of its 
driver. 


Jilka vs. Nat'l Mut. Cas. Co., 152 Kan. 537. 


(d) This rule does not apply to a situation where a motor vehicle approaching 
in daylight from an opposite direction, without warning, turns from its own 
trafic lane into the trafhc lane of another and in front of an approaching car 
in such a manner as to completely block the highway, if from all the surround- 
ing circumstances the facts are such as to cause reasonable minds to differ as 
to the exercise of reasonable and proper care by the operator of the car whose 
lane of traffic is blocked. 


Meneley vs. Montgomery, 145 Kan. 109. 


(ec) Weather conditions, obscurity of obstruction, and a variety of circumstances 
may operate to relieve driver of negligence for not stopping within the range 
of his vision. 

Conwill vs. Fairmount Creamery Co., 136 Kan. 861. 

Hayden vs. Jack Cooper Transport Co., 134 Kan. 172. 

Sponable vs. Thomas, 139 Kan. 710. 

Watson vs. Travellers Mut. Cas. Co., 146 Kan. 623. 

(See cases listed in Goodman vs. Wisby, 152 Kan. 341). 


(f) The recognized exceptions to the general rule are grounded on the doctrine 
that the exercise of ordinary care would not necessarily have prevented the acci- 
dent. 


Curtis v. Fahle, 157 Kan. 226. 


5. Speaking generally, an automobile driver may use any portion of the highway 
he desires. The privilege, however, is a qualified privilege, which he may not exercise 


if by so doing he would endanger others, and it is the law of the road that the driver 
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of an automobile should keep to the right when meeting and passing another automo- 
bile. 


Adams vs. Casebolt, 145 Kan. 3. 

See also: Crowe vs. Moore, 144 Kan. 794. 

Hiler vs. Cameron, 144 Kan. 296. 

Clark vs. S. W. Greyhound Lines, 148 Kan. 155. 
(a) It is negligence to drive a motor vehicle on other than the right-hand side 
of the center line of the road when approaching another vehicle coming from 
the opposite direction. 


Rainman vs. Nat'l Mut. Cas. Co., 156 Kan. 294. 


6. The care required is reasonable care. The care which is reasonable varies with 
the danger involved at the time and is proportionate thereto. The greater the danger, 
the greater the care to be reasonable. 


Jerabek vs. Safeway Cab, T & S Co., 146 Kan. 859. 


7. It is negligence as a matter of law to propel an automobile backwards in the 
og without taking sufficient precautions for the motorist to be assured that it is 
safe to do so. 


Carson vs. City of Wichita, 148 Kan. 215. 


B. DUTIES OF DRIVERS TO OBSERVE STATUTES AND ORDINANCES 
REGULATING TRAFFIC. 


1. Violation of a statute regulating speed is negligence per se. 
Barshfield vs. Vucklich, 108 Kan. 761. 


(2) Question of what speed reasonable and proper under Section 2 of Chapter 
58, Laws 1938, is one of fact for jury. 


Fisher vs. Central Surety & Ins. Corp., 149 Kan. 38. 
2. Ditto traffic ordinance. 


Williams vs. R. R. Co., 102 Kan. 268. 
45 C. ]., p. 723. 
Fisher vs. Wichita Trans portation Co., 156 Kan. 500. 





3. Being on wrong side of road is negligence. 


Baxter vs. Township, et al., 123 Kan. 672. 
Jacobs vs. Hobson, 148 Kan. 107. 


(Not statutory when these cases decided.) 


But see Waltmire vs. Ford, 147 Kan. 732, where court distinguished between 
driving on wrong side of road and being parked on wrong side of road, and 
says the latter may not always be negligence as matter of law. 


See also: McCoy vs. Fleming, 153 Kan. 780—Construction of 1939 Supp. 
8-570 regarding stopping on slab. 


4. In Kersting vs. Reese, 123 Kan. 277, the court at p. 279 says in regard to one 
who sees a car approaching the crossing, “Even if he had seen defendant's car he had a 
right to assume that it would not be driven upon the crossing at an illegal speed or on 
the wrong side of the road. The defendant drove into the intersection at a speed greater 
than the law permits. That of itself constituted negligence, and if it was the proximate 
cause of the collision and injuries it warranted the finding that he was liable for his 
unlawful act.” 


5. Violation of statute regulating lights is negligence per se. 
McCoy vs. Pittsburgh Boiler & Machine Co., 124 Kan. 414. 
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Anderson vs. Southern Kansas Stage Lines, 141 Kan. 796. 
6. Ditto—coming to stop sign at intersection with through street. 
Stallings vs. Graham, 146 Kan. 867. 
7. It is the duty of a motorist to sate with statutory requirements as to brakes, 


lights, and other safety equipment required 
Berry vs. Weeks, 146 Kan. 969. 


8. Sudden stopping or decrease of speed without giving signal required by G. S. 
1941 Supp. 8-547 to vehicle immediately to rear is actionable negligence. 


Curtiss vs. Fable, 157 Kan. 226. 


9. Where plaintiff's violation of traffic ordinance is sole cause of accident, he con- 
not recover, and defendant is entitled to judgment as a matter of law. 


Fisher vs. Wichita Transportation Corp., 156 Kan. 500. 


statute, and failure to do so is negligence. 


C. CARE REQUIRED OF OWNERS IN LETTING OTHERS DRIVE CAR. 


1. One who lets another, known to be a reckless driver, drive his car, is liable for 
any injuries caused thereby. 


Priestly vs. Skourup, 142 Kan. 127. 


2. One who lets an intoxicated person, or a person whom he has reason to believe 
will become intoxicated, drive his car, is liable for any damages sustained by another due 
to such intoxicated person driving the car. 


Pennington vs. Davis-Child Motor Co., 143 Kan. 753. 


3. In order to render the owner of an automobile, operated by a minor under sixteen 
years of age, liable for damages caused in an automobile collision (G. S. 1935 8-222), 
it is not enough to show the owner caused or knowingly permitted such minor to oper- 
ate the automobile upon the highways, but it must appear the damages were phat 1 
the minor's negligent operation thereof. 


Jacobs vs. Hobson, 148 Kan. 107. 


D. CARE REQUIRED OF OCCUPANT OTHER THAN DRIVER. 


1. It is trite and settled law in this jurisdiction that liability for an automobile 
accident does not attach to the owner of the car from the mere fact of ownership, nor 
from the fact that he may have been riding in it at the time of the accident. 


Stilwell vs. Faith, 142 Kan. 730. 


2. One riding in a car as a passenger is charged with a duty to exercise reasonable 
care for his own safety. In Beeson vs. Perry, 123 Kan. 164, the Court instructed the jury 
as follows: 


“You are instructed that the plaintiff herself is charged with the duty of looking 
out for her own safety as far as practicable, and if you find that plaintiff, in the 
exercise of reasonable and ordinary care, could have warned her husband who was 
driving the car, in time for him to have avoided the accident, or if the plaintiff could 
herself have stopped the car in time to have avoided the accident, and she did not 
do so, then the plaintiff could not recover in this action, and your verdict should be 
for the defendant, B. L. Perry.” 


Ferguson vs. Lang, 126 Kan. 273. 

Blue vs. A.T. & S.F. Rly. Co., 126 Kan. 635. 
Buchhein vs. A.T. & S.F. Rly. Co., 147 Kan. 192. 
Darrington vs. Campbell, 150 Kan. 407. 

Curtiss vs. Fable, 157 Kan. 226. 
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(a) Some good railroad cases are these: 


Bush vs. Railroad Co., 62 Kan. 709. 
M.K.T. Ry. Co. vs. Bussey, 66 Kan. 735. 


(b) A guest riding in an automobile is bound to exercise reasonable care and 
precaution for his own protection and to warn the driver of imminent danger 
apparent to one exercising such care and precaution. 


Christie vs. A.T. & S.F. Rly., 154 Kan. 713. 


3. It is not the duty of the passenger to remonstrate or take steps to leave the car 
until the danger becomes apparent, and where a passenger can not see the apparent danger 
till a few seconds before the collision, and the evidence shows that any efforts he might 
have made to avoid the injury would have been unavailing, the failure to do anything to 
prevent the collision is not such contributory negligence as to bar recovery for injuries 
sustained. 

Link vs. Miller, 133 Kan. 469. 

See also: Anthony vs. Kiefner, 96 Kan. 194. 

Farmer vs. Central Mut. Ins. Co., 145 Kan. 951. 


(a) Where one riding in a car being driven on the right-hand side of the road 
sees a car approaching from the opposite direction on the left-hand side of the 
road, the passenger has a right to presume that the person approaching will get 
over on the right-hand side in time to avoid a collision. 


McComas vs. Clements, 137 Kan. 681. 
(b) Ditto — car coming to stop sign at intersection with through street. 
Stallings vs. Graham, 146 Kan. 867. 


(c) One who looks at a distance far enough back from an intersection that an 
ordinarily reasonable person would have the right to assume that no car would 
enter the intersection from the opposite direction thereafter, is not guilty of con- 
tributory negligence because he does not look again closer to the intersection. 


Orr vs. Hensey, 156 Kan. 614. 


E. JOINT ENTERPRISE. 


1. A finding of joint enterprise and of joint negligence will sustain a verdict 
against both. 


Cunningham vs. Stucky, 144 Kan. 118. 


2. The fact that several people are riding in a car bound for a common destination 
and for a common purpose does not necessarily make the journey joint venture, so as to 
impute the negligence of the driver of the vehicle to all the passengers. There must be in 
adaition a mutual privilege of direction and control. 


Anthony vs. Kiefner, 96 Kan. 194. 

Link vs. Miller, 133 Kan. 469. 

Hudson vs. Yellow Cab & Baggage Co., 145 Kan. 66. 
Farmer vs. Central Mut. Ins. Co., 145 Kan. 951. 

See also: Howard vs. Zimmerman, 120 Kan. 77. 
Sizemore vs. Hall, 148 Kan. 233. 

Cruse vs. Dale, 155 Kan. 292. 


3. But it may be implied from the conduct of the parties, and ordinarily it is a ques- 
tion for the jury to decide from all the facts and circumstances. 


33 C. J. Joint Ad. No. 19. 


Link vs. Miller, 133 Kan. 469. 
Curtis vs. Hanna, 143 Kan. 186. 
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4. When an action is brought by one member of a joint enterprise against another, 
the doctrine of imputed negligence does not apply. 
Elliott vs. Bebner, 146 Kan. 827. 

5. Where the journey is one of husband and wife, and husband is driving, equal 
privilege of direction and control will not be implied or presumed, even though they are 
in pursuit of a common object, but it must be proved by affirmative proof. 

Reading Township vs. Telfer, 57 Kan. 798. 

Williams vs. Withington, 88 Kan. 809. 

See also: City vs. Hatch, 57 Kan. 57. 
Also: Hurla vs. Copper, 149 Kan. 369. 


F. SUFFICIENT NEGLIGENCE AND PROXIMATE CAUSE. 
1. Where petition charges defendant in an action for damages with several negli- 
gent acts, the plaintiff may rely on any one or all of such negligent acts for recovery, if 
supported by substantial evidence. 
Balandran vs. Compton, 134 Kan. 542. 
Turner vs. Rushton Baking Co., 135 Kan. 484. 

2. Failure to find any of the ne po acts pleaded operates to relieve defendant. 
Any finding consistent with allegations of petition is sufficient, however. Findings will be 
harmonized with pleaded negligence, if possible. 

Coffman vs. Shearer, 140 Kan. 176. 
Jacobs vs. Hobson, 148 Kan. 107. 

3. Passing an intersection at greater rate of speed than allowed by law not to bar 

recovery unless it is proximate cause of collision. 
Cook vs. Vaughan, 127 Kan. 479. 

4. The mere violation of a statute regulating speed is not in itself sufficient to make 
the operator of a motor vehicle guilty of actionable negligence in a collision of automo- 
biles. To make him liable it must appear that the speed contributed to the collision and 
was the proximate cause of the injury sustained. 

Barshfield vs. Vucklich, 108 Kan. 761. 

Cross vs. Rosencrantz, 108 Kan. 350. 

Phillips vs. Meyer Sanitary Milk Co., 129 Kan. 45. 
Clark vs. S. W. Greyhound Lines, 148 Kan. 155. 
Jones vs. McCullough, 148 Kan. 561. 


5. Ditto — Statute regulating signals. 
Jilka vs. Nat'l Mut. Cas. Co., 152 Kan. 537. 


6. Curtiss vs. Fable (sudden stop), 157 Kan. 226. 

7. Where the act found as negligence did not cause the injury complained of, there 
can be no recovery. 

Where the absence of lights or signals does not prevent a driver from seeing a 
vehicle in time to avoid it, the absence of such lights or signals cannot be said to be the 
proximate cause of the collision. 

Wright vs. Nat'l Mut. Cas. Co., 155 Kan. 728. 

8. Where an action for damages, based on negligence, is brought for injuries not 
directly inflicted by another person, but received in acting quickly to avoid what was 
believed to be an imminent danger that had suddenly arisen, recovery cannot be had unless 
it appears as part of the proof, that the negligence of the other person was the proximate 
cause of the injury, and the fear aroused was a reasonable one which would naturally 
arise, under like circumstances, in the mind of an ordinarily prudent person. 


Allen vs. Pearce Dental Sup ply Co., 149 Kan. 549. 
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G. SUCCESSIVE CAUSE OR REMOTE AND PROXIMATE CAUSE. 
1. The following cases: 


Railroad Co. vs. Justice, 80 Kan. 10. 

Light Co. vs. Koepp, 64 Kan. 735. 

Gas Co. vs. Dabney, 79 Kan. 820. 
Eberhardt vs. Tele phone Co., 91 Kan. 763. 
Norris vs. Ross Township, 98 Kan. 394. 


support the following doctrine laid down in R. R. Co. vs. Columbia, 65 Kan. 390. 


“Where two distinct, successive causes, unrelated in operation, to some extent con- 
tribute to an injury, it is settled that where there is an intervening and direct cause, a 
prior and remote cause cannot be made the basis for recovery of damages, if such 
prior cause did no more than furnish the condition, or give rise to the occasion, by 
which the injury was made possible. It seems to be sound in principle and well 
settled by authority that where it is admitted or found that two distinct, successive 
causes, unrelated in their operation conjoin to produce a given injury, one of them 
must be proximate, and the other the remote cause of the injury, and the Court in 
passing on the facts as found or admitted to exist must regard the proximate as the 
efficient and consequent cause, and disregard the remote cause.” 


2. This doctrine was applied in Goodaile vs. Cowley County, 111 Kan. 542. It was 
also held in that case that those whose duty it is to keep a hedge trimmed are not respon- 
sible in damages for a failure to do so. 


3. In Lambel vs. City of Florence, 115 Kan. 111, it was held that city is not liable 
for failure to remove obstruction to view; and in Bohm vs. Commissioners of Cloud 
County, et al., 118 Kan. 670, it was held that neither the county nor township is liable. 


4. Where injury results from two or more contributory, successive and related acts or 
events, all of such acts or events may constitute the proximate cause of the injury. 


Where two or more such acts or events together result in injury, the fact that no 
culpability may attach to any of the parties in connection with some of such acts or events, 
does not relieve from liability the parties whose culpability is established as to other con- 
tributory causes. 


Neiswender vs. Shawnee County, 151 Kan. 574. 


5. (a) If the driver of a taxicab in which one is riding is guilty of actionable negli- 
gence, the fact that the drivers of other vehicles involved in the collision might also be 
guilty of negligence does not exonerate the cab company. 


Kansas City vs. Slangstrom, 53 Kan. 431. 

Luengene vs. Power Co., 86 Kan. 866. 

Pinson vs. Young, 100 Kan. 452. 

Swayze vs. City of Augusta, 113 Kan. 658. 

Acock vs. Kansas City Pwr. & Lt. Co., 135 Kan. 389. 


(b) Taggart vs. Yellow Cab Co., et al., 156 Kan. 88. 


Plaintiff passenger in taxi. Taxi collided at intersection with another car and 
plaintiff injured. Jury found taxi and driver of other car both guilty of negli- 
gence. Plaintiff contended cab driver did not exercise necessary degree of care 
to avoid colliding with a speeding car which approached intersection from another 
direction, and which driver of * could have seen long before reaching the inter- 
section if he had exercised the degree of care poate of persons who transport 
passengers for hire, and charged other driver with negligence. 


Syllabus of Case: 
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“1. Automobiles — Action for Injury — Finding as to Speed — Evidence — 
Sufficiency. A jury is not required to give absolute credence to the testi- 
mony of any witness relative to the precise speed cars were traveling at a 
certain point, or points, and if the special findings are reasonably within 
the range of all the testimony they will not be disturbed. 

“2. Trial — Findings of Jury — Motion for ]udgment non Obstante V eredicto. 
For the pe of obtaining a ruling on a motion non obstante veredicto, 
the special findings are admitted to be supported by the evidence. 


“3. Negligence — Actions — Construction of Special Findings. A special find- 
ing which constitutes a - conclusion with res to a driver's negli- 
gence is not the finding of an ultimate fact, but i ay illuminated or 
amplified by other findings, the findings must considered in their 
entirety with a view of ascertaining the jury's intent. 

“4. Trial— Verdict and Findings — Construction of Verdict and Findings. 
It is the duty of courts to harmonize special findings with the general ver- 
dict, if reasonably possible to do so, and unless the special findings clearly 
overthrow the general verdict the latter must be permitted to stand. 


“5. Proximate Cause — Concurrent Negligent Acts — Degree of Negligence. 
Where concurrent negligent acts of joint tortfeasors contribute to bring 
about injury to an innocent third party, the degree of their culpability is 
immaterial. 

“6. Same — Effect of Concurrent Negligent Acts. Where in jury to an inno- 
cent party would not have occurred, except for the concurrent negligence 
of others, the subject of proximate cause need not be coatduenl ; those 
whose acts united in producing the injury will be held jointly and sever- 
ally liable to the injured party. 

“7. Trial —Verdit and Findings — Evidence — Sufficiency. The record in an 
action for damages against joint tortfeasors examined, and held: the court 
did not commit reversible error in overruling (1) motions to set aside cer- 
tain special findings, (2) motions for judgment non obstante veredicto, 
and (3) motions for a new trial.” 

Other holdings in opinion: 

(1) Failure to keep proper lookout for other traffic is negligence. 

(2) If one’s view is obstructed it is his duty to stop or slow down sufi- 
ciently to avoid colliding with another car when entering an intersection. 

(3) A verdict of $8,004.75 (good discussion) not excessive. 


It would also appear from opinion that the Court instructed on highest 
degree of care for taxicabs without objection. 


(c) The doctrine of proximate cause does not apply as between an innocent third 
party and joint tortfeasors where the negligent acts of the respective tortfeasors 
were substantially concurrent or successive and the negligence of each of them 
contributed directly to produce the injury, without the occurrence of any new and 
independent force or intervening efficient cause to break the connection between 
such acts. 
Plaintiff may proceed —_ all tortfeasors in one action. 
Quotes with approval from '38 Am. Jur. “Negligence,” No. 257, as follows: 
“According to the great weight of authority, where the concurrent or 
successive negligent acts or omissions of two or more persons, although 
acting independently of each other, are, in combination, the direct and proxi- 
mate cause of a single injury to a third person, and it is impossible to deter- 
mine in what proportion each contributed to the injury, either is responsi- 
ble for the whole injury, even though his act alone might not have caused 
the entire injury, or the same damage might have resulted from the act of 








198 The JOURNAL 


the other tortfeasor, and the injured person may at his option or election 
institute suit for the resulting damages against any one or more of such 
tortfeasors separately, or against any number or all of them jointly.” 


Gibson vs. Bodley, 156 Kan. 338. 


H. CONTRIBUTORY NEGLIGENCE 


1. Contributory negligence is conduct on the part of a plaintiff which falls below 
the standard to which he should conform for his own protection and which is a legally 
contributory cause, co-operating with the negligence of the defendant, in bringing about 
the plaintiff's harm. It is conduct which falls short of the standard to which a reasonable 
man should conform in order to protect himself from harm. 


Cruse vs. Dale, 155 Kan. 292. 


2. The mere violation by a plaintiff, of an ordinance, regulating speed at a street 
intersection, is not in itself necessarily sufficient to make the operator of the automo- 
bile guilty of contributory negligence and to bar his recovery unless it appears the speed 
contributed to the collision and was the proximate cause of the injury sustained. 


Jones vs. McCullough, 148 Kan. 561. 


3. The law is well established that the operator of an automobile in a public high- 
way may assume others using the highway will observe the law of the road and he is 
not guilty of contributory negligence in acting upon such assumption unless and until he 
has knowledge to the contrary. 


Keir vs. Trager, 134 Kan. 505. 


4. When the facts —y to contributory negligence are of such character that 
reasonable minds might reach different conclusions thereon, it is a question of fact for 
the jury to determine. 


Keir vs. Trager, 134 Kan, 505. 

Balano vs. Nafziger, 137 Kan. 513. 

Fike vs. Huguenin, 138 Kan. 866. 

Scott vs. Vaughn, 140 Kan. 529. 

Sponable vs. Thomas, 139 Kan. 710. 

Brugh vs. Albers, 141 Kan. 223. 

Crawford vs. City of Wichita, 141 Kan. 171. 
Scheve vs. Heiman, 142 Kan. 370. 

Spobn vs. So. Kan. Stage Lines, 142 Kan. 595. 
Bergman vs. K. C. Public Service Co., 144 Kan. 27. 
Waltmire vs. Ford, 147 Kan. 732. 

Jones vs. McCullough, 148 Kan. 561. 
Marshall vs. Boucher, 152 Kan. 697. 


5. Whether plaintiff guilty of contributory negligence in entering intersection in 
path of speeding car, is question for jury, when there is evidence that in ordinary course 
plaintiff would have made it across, and accident would not have happened except for 
defendant’s unlawful speed. 


Scheve vs. Heiman, 142 Kan. 370. 
Spohn vs. So. Kan. Stage Lines, 142 Kan. 595. 


6. But one who drives his car in front of a rapidly approaching car at an inter- 
section of roads, when by observation he could have told that he did not have time to 
get across the road without a collision, is guilty of contributory negligence as a matter 
of law. 

Antrim vs. Speer, 133 Kan. 297. 
Cruse vs. Dale, 155 Kan. 292. 


7. One who drives at night at such a fast rate of speed so that by reason of bright 
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lights of oncoming cars and his own dim lights he cannot see an object on the highway 
ahead of him in time to stop or turn out to avoid hitting it is guilty of contributory 
negligence as a matter of law and cannot recover. 


Harrison vs. Travelers Mutual Cas, Co., et al. 156 Kan. 492. 


8. One entering an intersection controlled by traffic lights, who carefully observes 
that the lights are for traffic in the way he is going, is not guilty of contributory negli- 
gence as a matter of law because he does not see on the other street a car driving into the 
intersection against a red or stop light. 


Hudson vs. Yellow Cab & Baggage Co., 145 Kan. 66. 
9. See A4(c). 
10. (a) Failure to look behind before turning does not establish negligence as a 
matter of law. There is no hard and fast rule pertaining to the use of the street 


which requires a motorist to be on the lookout for other motorists who may 
be coming up behind him and to get out of their way. 


Quail vs. Kansas Power & Light Co., 145 Kan. 95. 


(b) One driving on his own side of road who fails to drive out of the way of 
of a car approaching from rear at fast rate of speed is not guilty of contributory 
negligence as a matter of law. 


Atkinson vs. Cardinal Stage Lines Co., 148 Kan. 244. 
See also: Stilwell vs. Faith, 142, Kan. 730. 


11. Question of whether a pedestrian crossing a country highway is guilty of con- 
tributory negligence in trying to get across ahead of oncoming car is one of fact for jury. 


Barker vs. Seber, 154 Kan. 24. 


12. One suddenly placed in a position of danger requiring immediate and rapid 
action without time for deliberation as to the best course to pursue is not necessarily 
chargeable with contributory negligence although he may not have taken the wisest course. 


Eaton vs. Salyer, 135 Kan. 411. 
Godsey vs. Cox, 135 Kan. 343. 
Farmer vs. Central Mut. Ins. Co., 145 Kan. 951. 


13. One who in a sudden emergency acts according to his best judgment or who, 
because of want of time in which to form a judgment, omits to act in the most judicious 
manner, is not chargeable with negligence. 


Barzen vs. Kepler, 125 Kan. 648. 
Hill vs. Southern Kansas Stage Lines Co., 143 Kan. 44. 


(a) In Miller vs. Jenness, 84 Kan. 608, the Court instructed the jury on the 
duty of one placed in a position of danger by the negligent act of another as 
follows: 





“You are instructed that where one is placed in a position of danger 
by the negligent act of another, which position requires immediate and 
rapid action, without time to deliberate as to the better course to pursue, 
(he) is not held to the strict on required of one situated under 
more favorable circumstances, and contributory negligence is not neces- 
sarily chargeable to one upon his failure to exercise the greatest prudence 
or best judgment in such case or under such circumstances. In such cases, 
where one is placed in a position of danger by the negligent act of another 
and in the emergency must act suddenly to avoid injury to himself, and 
in such a situation, if he acts differently from what duty would require 
him to do when no emergency or dangerous situation existed, in such case 
and under such circumstances he is not necessarily chargeable with con- 
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tributory negligence as will defeat a recovery for injuries caused by the 
negligent act of such other party so placing him in such position of dan- 
er. In passing on the question of contributory Sk poe under the rule 
ere stated, you should bear in mind the definition of negligence given in 
rule 7 of these instructions.” 


(b) If a driver finds himself in a place of danger and because of want of time 
in which to form a judgment omits to act in the most judicious manner, he is 
not charged with negligence, unless his own negligence created the emergency. 


Cornwell vs. O’Connor, 134 Kan. 269. 


(c) In Leinbach vs. Pickwick Greyhound Lines, et al., 135 Kan. 40, at p. 55 
of the opinion the Court approves the following instruction on this point: 


“If a driver of a vehicle is confronted by a set of circumstances which 
call for quick action, without time for deliberation, and he uses his best 
judgment and follows the course of action which seems to him best suited 
to prevent a collision, he cannot be found to have been negligent simply 
because he did not do what some other person might have done if placed 
in the same position and confronted by the same set of circumstances.” 


14. The emergency doctrine in connection with contributory negligence has applic- 
ability only in case negligence by the defendant is established. 


Nichols vs. Derry, 154 Kan. 305. 


I. DOCTRINE OF LAST CLEAR CHANCE. 


1. Where findings relieve plaintiff of contributory negligence, the last clear chance 
phase is eliminated so far as plaintiff is concerned. 


And doctrine of last clear chance applies only where plaintiff's negligence is shown 
to have ceased at time of accident. 


Buchhein vs. A.T. & S.F. Rly. Co., 147 Kan. 192. 
Bergman vs. K. C. Public Service Co., 144 Kan. 27. 
Claggett vs. Phillips Petroleum Co., 150 Kan. 191. 


2. Where a person is placed negligently in a position of danger from which he is 
unable to extricate himself, and where such peril is known to one whose effort may 
avoid it, or the circumstances and surroundings are such that he ought to have known 
of the peril, it is the duty of the latter to then exercise reasonable care to avoid injuring 
the one so in peril, and the failure to do so is actionable negligence which affords the 
first a basis of recovery. 


Muir vs. City Railways Co., 116 Kan. 551. 


3. If a plaintiff is guilty of negligence which is concurrent with defendant's negli- 
gence and continuing up to the time of collision co-operates to produce the injurious 
result, the plaintiff cannot recover; but if a through his own negligence places 
himself in a position of peril from which he cannot extricate himself, he may recover 
if defendant saw, or by the exercise of reasonable care should have seen, plaintiff's 
situation in time to avoid injuring him. 

Splendid discussion of the last clear chance doctrine: 
Leinbach vs. Pickwick-Greyhound Lines, et al., 138 Kan. 50. 


4. The allegation in petition ‘’. . . In that he saw the plaintiff in a position of danger 
and peril from which he could not extricate himself in time thereafter by the exercise 
of reasonable care and caution to have stopped said automobile or slackened the speed 
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thereof, or turned the same aside or have given reasonably sufficient warning of the 
approach thereof in time thereafter to have avoided striking plaintiff, all of which they 
negligently and carelessly neglected and failed to do,” is not an allegation of the doc- 
trine of last clear chance, but is an allegation of a ground of negligence. One can be 
in a position of peril without negligently assuming such position: whether he negligently 
assumed it or not the other party owes him the obligation to avoid hitting him, if pos- 
sible. However the doctrine of last clear chance applies only where the position of peril 
is negligently assumed. 


Turner vs. George Rushton Baking Co., 135 Kan. 484. 


J. EFFECT OF DRIVERS LICENSE LAW ON RIGHT TO RECOVER. 


1. Lack of driver's license is no defense to an action for damages due to negli- 
gence of another. 


Wilson vs. Rogers, 140 Kan. 647. 


K. MEASURE OF RECOVERY. 


1. A party is entitled to recover for all consequences which are the natural and 
probable result of injuries negligently inflicted by another ; that is, for those consequences 
which the common experience of men justify us in believing will result from an injury, 
the extent and character of which are known, without specially alleging them as grounds 
of recovery. Under this rule future c uences which are reasonably to be expected 
to follow any injury may be given in evidence for purpose of enhancing the damages 
to be awarded. (Danger of infection, malocclusion, embarrassment and humiliation 
from injuries to mouth, face, jaw and teeth, trouble in eating and digestive troubles.) 


Sponable vs. Thomas, 139 Kan. 710. 
(a) A verdict of $2,500 for cut under eye taking two or three weeks to heal, 


and injury to back from jar or shock which put plaintiff to bed for a time, and 
has since incapacitated her for hard work, not excessive. 


Beeson vs. Perry, 123 Kan. 164. 


(b) A verdict of $5,000.00 in favor of a Mexican boy seven years old whose 
leg was broken and who suffered a fractured skull and concussion of the brain 
and bruises and contusions all over the body is not excessive. 
Balandran vs. Compton, 134 Kan. 542. 

(c) There is no uniform yardstick, no hard and fast rule, by which the exces- 
siveness of a verdict can be measured and determined as in ordinary mathe- 
matical calculations. It is exceptionally hard to determine the question where 
part of the allowance is for physical pain and suffering. 

A verdict of $2,062.15 to a woman 36 years old, in good health prior to 
the accident, who suffered various painful injuries, her nerves were shattered, 
and who is probably partially disabled for life, is not excessive. 


Shrout vs. Bird, 135 Kan. 218. 


(d) Unless the amount of the verdict is so great as to shock the conscience of 
the court, in view of all the facts shown by the evidence, the verdict is not 
excessive. Verdict for $16,125.00 for severe injuries, causing pain and suffer- 
ing, and some permanent disability, held not excessive. 


Van Pelt vs. Richards Paint & Paper Co., 136 Kan. 212. 
(ec) $4,000.00 is not excessive. 
Carter vs. McNally, 137 Kan. 313. 
(£) $20,000.00 allowed for physical injuries. 
Leinbach vs. Pickwick-Greyhound Lines, et al. 138 Kan. 50. 
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(g) $8,004.75 allowed for physical injuries (good discussion) . 
Taggart vs. Yellow Cab Co., et al. 156 Kan. 88. 


(h) $3,300.00 for actual expense, including loss of time, and for pain, suf- 
fering and permanent injury, resulting from crushed and broken ankle, not 
excessive. 


Scott vs. Vaughn, 140 Kan. 529. 
(i) Verdict in amount prayed for not necessarily excessive. 
Harrison vs. S.W. Bell Telephone Co., 141 Kan. 275. 


(j) As a general rule the imposition of damages by a jury, for a larger amount 
than the Court will allow to stand without remittitur, does not establish passion 
or prejudice on the part of the jury. 


Cox vs. Kellogg’s Sales Co., 150 Kan. 561. 


2. The measure of damages for an injury to personal property which has not been’ 
entirely destroyed is the difference between its value lamella | before and immediately 
after the injury. 

17 C. J. No. 183 Damages. 

Barshfield vs. Vucklich, 108 Kan. 761. 

Monroe vs. Lattin, 25 Kan. 351. 

Broadie vs. Randall, 114 Kan. 92. 


(a) Cost is an element of value. 
Hollinger vs. R. R. Co., 94 Kan. 316. 


(b) The cost of repairs may be considered in determining the difference in 
value before injury and after injury. 


Monroe vs. Lattin, 25 Kan. 351. 
Larson Bros. Grocery Co., vs. Kansas City, et al. 115 Kan. 589. 


(c) Any expense incurred by the loss of or injury to property is usually 
compensated in damages, if the expense be the natural and proximate result 
of the injury. It is not necessary that money should have been actually paid 
out for expenses in order to be recovered. It is enough that it is liable to be paid. 


17 C. ]. Damages No. 131. 


. Damages—Loss of Use of Property. 

(a) Loss of time occasioned to the owner of a chattel by reason of its destruc- 
tion cannot be considered in estimating the damage resulting from the loss of 
the property, except under unusual circumstances, as where the plaintiff is unable 
to perform his work or contract without the use of the property, and then only for 
such time as the owner is unable to secure other employment or until he is able 
to replace the property. He cannot remain idle until it is replaced and then claim 
damages for the loss of time. 


15 Am. Jur. p. 537 No. 128. 


(b) Losses from the destruction of real or personal peopesty, or from the 
depreciation in value of real or personal property, may, subject to the general 

es already stated, form a proper element of damages. Likewise there may 
be recovery for the loss of use of property. 


17 C. J. p. 785 No. 109. 


(c) Whether an automobile is used for pleasure only, or for commercial pur- 
poses, in case of injury thereto the owner may recover in addition to the cost of 
repair, the value of its use during the time in which he was necessarily deprived 
thereof, at least when such damages are pleaded. Damages for this purpose 
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may be measured by the cost of hiring another automobile while the repairs 
are being made; that is, by the rental, or, as it is sometimes termed, the “usable,” 
value of the car, and this is true notwithstanding the fact that no other automo- 
bile was actually procured during such interval. It is not strictly accurate, how- 
ever, to say that owner is entitled to recover as damages the amount actually 
paid for the hire of another car; the amount which he pays is merely evidence 
of rental value. Nor can the owner of a motor car kept for pleasure, and used 
only a small portion of each day, recover as damages for the loss of the use 
of the machine the full daily rental value of machines in that vicinity. While it 
seems that in the case of articles of constant and daily use usable value, being 
well known and readily ascertained, constitutes a proper element of damage, 
the loss sustained by reason of the deprivation must not be left to conjecture. 
The value of the use may be recovered, though the reason that another car was 
not —— was that the plaintiff could not afford to Py for it, and not because 
similar cars were not to be had. It has also been held that the value of the use 
may be recovered, though this, with the amount allowed for depreciation of 
value, exceeds the market value of the car. On the other hand, it has been held 
that where the depreciation of value is taken as the measure of damages, no allow- 
ance should be made for loss of use. In estimating the value of the use of a car 
during repairs, only a reasonable time for repair is to be allowed. To establish the 
rental value of an automobile during a certain period of time, the opinions of 
expert witnesses familiar with the subject may be admitted. 


5 Am. Jur. RB 907 No. 750. 
McCoy vs. Fleming, 153 Kan. 780. 


L. COURTS 


1. An action for wrongful death against the estate of deceased wrongdoer, (since 
the new Probate Code of 1939) must be brought originally in the Probate Court where 
the estate of the deceased wrongdoer is being administered. 


Shively vs. Burr, 157 Kan. 336. 


M. CAUSES OF ACTION AND PARTIES. 


1. A single wrongful or negligent act, causing an injury both to the person and 
property of the same individual, constitutes but one cause of action with separate items of 
damage, and such cause of action cannot be split. 

Fiscus vs. Kansas City Pub. Service Co., 153 Kan. 493. 


2. The question of misjoinder of causes of action or of parties cannot be raised by 
a demurrer to the evidence. 


Waugh vs. K. C. Public Service Co., 157 Kan. 690. 


N. PLEADING. 


1. 17 C. J. Damages No. 301. It is unnecessary, in most cases where the demand 
is unliquidated and sounds wholly in damages, and where there is but a single cause of 
action, to state specifically, and in amounts, the different elements or items which go 
to make up the sum total of the damages. It is enough to claim so much in gross dam- 
ages for the wrong done. 


Shepard vs. Pratt, et al., 16 Kan. 209. 


2. Where defendant files an answer and cross-petition and sets up allegations of 
contributory negligence in that part known as the cross-petition, it is nevertheless an 
issue in the whole case. 


Giles vs. Ternes, 93 Kan. 140. 


3. Under the provisions of our code allegations of new matter in reply are deemed 
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to be controverted by the adverse party as upon direct denial, or avoidance, as the case 
may roile, without further pleading. 
Deitrich vs. Darr, 120 Kan. 403. 


4. While contributory negligence is an affirmative defense and ordinarily must be 
pleaded and proved, if the evidence on behalf of the plaintiff discloses contributory negli- 
gence of the plaintiff, those facts may be relied upon by defendant as establishing con- 
tributory negligence even though the answer is only a general denial, and if necessary 
the answer may be amended to conform to the evidence. 


Ross vs. Kansas City Pub. Service Co., 151 Kan. 132. 


5. A defendant in an automobile accident case is entitled to plead a detailed state- 
ment of the acts of contributory negligence relied upon. 


Schmitz vs. Engler, 155 Kan. 460. 


6. See Waugh vs. K. C. Public Service Co., 157 Kan. 690 for complicated plead- 
ings and motions. 


O. EVIDENCE. 


1. Speed. 
(a) Where the rate of speed of an automobile on a public highway is material 
in 2a action, any of ordinary ability and means of observation, including 
the person injured, who may have observed the vehicle, may give his estimate 
as to the rate of speed at which it was moving. It is not a matter exclusively 
of expert knowledge or skill. 


Himmelwright vs. Baker, 82 Kan. 569. 

Miller vs. Jenness, 84 Kan. 608. 

Kelly vs. Vucklich, 111 Kan. 199. 
(b) Litigant may give his opinion as to speed at which he was traveling. 

Birdsong vs. Meyers, 141 Kan. 140. 
(c) Testimony of self-qualified witness touching distances in which an automo- 
bile can be stopped by its brakes is competent. 

Birdsong vs. Meyers, 141 Kan. 140. 

Harrison vs. Travelers Mut. Cas. Co., 156 Kan. 492. 
(d) Evidence of an experimental nature showing the distance in which an 
auto could be ep sen when ae certain rates of speed is competent. The 
experiments need not be conducted by the same car or one exactly like it. Rea- 
sonable or substantial similarity is sufficient, and the lack of exact identity affects 
only the weight and not the competency of the evidence. 

Pool vs. Day, 143 Kan. 226. 

Harrison vs. Travelers Mut. Cas. Co., 156 Kan. 492. 
(e) In determining the rate of speed, the length of skid marks made by the 
wheels may be taken into consideration. 


Briley vs. Nussbaum, 122 Kan. 438. 


2. Values. 
(a) The competency of the owner is not affected by the fact that his knowledge 
is recently acquired, and is based in part upon the result of inquiries made of 
experts and others. 
29 C. J. Evidence No. 682. 
(b) The owner of property is presumed to know its value, and his opinion 
testimony concerning it is competent. 
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Brenneisen vs. Phillips, 142 Kan. 98. 
Lawson vs. Southern Fire Ins. Co., 137 Kan. 591. 
(c) The driver of a vehicle may state the value. 
R.R.Co. vs. Peay, 7 Tex. Civ. Appl. 400; 26 S.W. 768. 


(d) Trading in or handling property of that description is an element of 
qualification for a witness as to value, and such a person is competent. 


22 C. ]. Evidence No. 682. 
R.R.Co. vs. Bartlett, 2 Kan. App. 167. 
Barshfield vs. Vuchlich, 108 . 761. 


3. Maps. 

(a) As to admissibility of maps, see 22 C. J. p. 910. 
20 Am. Jur. p. 616 and p. 829. 
(b) See Hamilton vs. Harrison for law regarding intersections and maps. 126 
Kan. 188. 

4. X-rays. 
(a) In an action for damages when plaintiff has testified to certain injuries, 
and that an X-ray picture has been taken of same, it is proper to permit a phy- 
sician, familiar with X-ray pictures, to testify that the X-ray pictured showed 
that such injuries had occurred at some time. 


W itte vs. Hutchins, 135 Kan. 776. 
Jerabek vs. Safeway Cab T. & S. Co., 146 Kan. 859. 
5. Photographs—In an action for wrongful death it is not reversible error to admit 
pictures of the deceased taken with other persons. 


Moseman vs. Penwell Undertaking Co., 151 Kan. 610. 


6. Use of intoxicating liquors. 
(a) In a damage suit evidence of drinking or intoxication is admissible. 
45 C. ]. p. 806, Negligence, Also No. 74. 
Also Motor Vehicles No. 603. 
Also Motor Vehicles No. 1029. 


Rhoades vs. R.R.Co., 121 Kan. 324. 
Melntosh vs. Oil Co., 89 Kan. 289. 
7. Opinion as to Cause of Damage to Car. 


(a) A competent repair man, who is properly qualified, may state as to whether 
in his opinion a car was struck and his opinion as to whether or not the damages 
resulted from an impact. 


Earhart vs. Tretbar, 148 Kan. 42. 


8. The question, “Do you know anything else you could have done to avoid the 
accident?” is proper. 
Birdsong vs. Meyers, 141 Kan. 140. 


9. Circumstantial Evidence. 
(a) Negligence may be shown by circumstantial evidence as well as by testi- 
monial evidence. 
Rierson vs. So. Kans. Stage Lines, 146 Kan. 30. 
Thomas vs. Meyer, 150 Kan. 587. 


(b) Circumstantial evidence of negligence may prevail over positive evidence 
to contrary. 
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AT. & S.F. Ry. Co. vs. Colliati, 75 Kan. 56. 
Railway Co. vs. Wood, 66 Kan. 613. 
Hashmon vs. Gas Co., 83 Kan. 328. 
Cracraft vs. Wichita Gas Co., 127 Kan. 741. 
Supica vs. Armour & Co., 131 Kan. 756. 


(c) Tracks and Position of Objects—A witness who arrives at the scene of the 
accident shortly after it occurs, and before either of the vehicles has been removed, 
may testify as to the course of the tracks from where first observed to the points 
where vehicles stopped. 

Negligence may be proved by the position of the vehicles just before the 
collision. 


Thomas vs. Meyer, 150 Kan. 587. 
(d) While negligence is never presumed and must be established by proof, 
it may be proved by circumstantial evidence where the circumstances are proved 


and their relation to each other is such that intelligent, fair-minded triers of 
fact may with reason find the negligence charged was established. (dog case). 


Brown vs. Clark, 152 Kan. 274. 


(e) The physical facts of a motor-vehicle collision may be sufficiently clear to 
enable the triers of fact to form a judgment of how the collision occurred and 
who was at fault, although there was no eyewitness to the collision and the par- 
ties themselves cannot explain it. 

Sawhill vs. Casualty Reciprocal Exchange et al, 152 Kan. 735. 
(f) But negligence cannot be proved by speculation and conjecture. 


Hendren vs. Snyder, 143 Kan. 34. 


. Admissibility of weight of, and instructions regarding negative testimony. 


K.C., Ft.S. & S. Rid. Co. vs. Lane, 33 Kan. 702. 
Weir vs. Railways Co., 108 Kan. 610. 

State vs. Scott, 117 Kan. 303. 

Kindig vs. A.T. & S. F. Rly. Co., 133 Kan. 459. 
Davis vs. A.T. & S.F. Rly. Co., 135 Kan. 96. 


. Physicians Privilege. 
G. S. 60-2805. 


Armstrong vs. Topeka Rly. Co., 93 Kan. 493. 
Chaffee vs. Kaufman, 113 Kan. 254. 


. Sufficiency of Evidence against Demurrer. 


(a) In —— the sufficiency of evidence as against a demurrer, the Court shall 


consider all of plaintiff's evidence as true, shall consider that favorable to plaintiff 
and disregard that unfavorable to plaintiff, and shall not weigh any part that 
is cumin, nor weigh any differences between his direct and cross-exam- 
ination, and, if so considered, there is any evidence which sustains the plaintiff's 
case, the demurrer should be over-ruled. 


Clark vs. S.W. Greyhound Lines Co. et al, 148 Kan. 155. 
Jones vs. McCullough, 148 Kan. 561. 


(b) While the general rule is that the burden of establishing the plaintiff's 
contributory negligence rests _ the defendant, if the plaintiff's own evi- 
dence shows him guilty of negligence which precludes recovery, the defendant 
may take advantage by demurrer. 


Cruse vs. Dale, 155 Kan. 292. 
Curtiss vs. Fahle, 157 Kan. 226. 
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13. Newly Discovered Evidence. 


Where evidence is newly discovered after the trial which could not with reason- 
able diligence have been discovered and produced at the trial, and such evidence is 
material and not merely cumulative, and is of such a character and strength as would 
with reasonable probability produce a different result, the Court should grant a new 
trial. 

Blehe vs. Nat'l Mut. Cas. Co., 155 Kan. 201. 


P. INSTRUCTIONS. 


1. Notwithstanding the provisions of the code require the court to instruct the 
jury before argument of counsel, such argument and other things may sometimes justify 
instructions afterward, but such instructions should not go beyond what is fairly author- 
ized by the argument ‘of counsel or some other good reason. The giving of such instruc- 
tions rests largely in the discretion of the trial court, and ordinarily it is only in the 
event of abuse, resulting in prejudice, that an exercise of such discretion will be ground 
for reversal. 

Where no objection is made to the giving of an instruction during the trial, and 
such instruction is not clearly erroneous, a litigant cannot be heard to complain on appeal, 
but an instruction which is in itself erroneous does not require an objection and a liti- 
gant is not estopped from complaining of it as error by not having objected to it at the 
time given. 

Sams vs. Commercial Standard Ins. Co., 157 Kan. 278. 
See also Waugh vs. K. C. Pub. Service Co., 157 Kan. 690. 


2. Where two persons are defendants in the same action, and plaintiff offers evi- 
dence competent as to one and incompetent as to another, and the latter offers an objec- 
tion which is overruled and the evidence is admitted, and the Court omits to limit by 
proper instruction the application of such evidence to the defendant against whom it 
properly _— no error can be predicated on the failure so to instruct when the object- 
ing party does not request such instruction. 


Sponable vs. Thomas, 139 Kan. 710. 


3. City Ordinances regulating traffic are per by comprehensive state statutes 


on the same subject where in conflict therewith, and instructions based on such ordi- 
nances are error. The instructions should conform to the general law covering the sub- 
ject. 

Harshaw vs. K.C. Pub. Service Co., 154 Kan. 481. 

See also Ash vs. Gibson, 146 Kan. 756. 

See also Barker vs. Seber, 154 Kan. 24. 

See also Waugh vs. K. C. Pub. Service Co., 157 Kan. 690. 


4. Various Instructions Approved in Kansas Opinions. 


(a) One driving an automobile upon a public highway must exercise every rea- 
sonable caution commensurate with the apparent danger to avoid injury to other 
persons riding in vehicles on said highway. 


W atkins vs. Byrnes, 117 Kan. 172. 


(b) The court instructed the jury that a failure to comply with a statute regu- 
lating the use of the highways constituted negligence, and that if the injury to 
plaintiff was caused by such failure the verdict should be for the plaintiff. 


McCoy vs. Pittsburgh Boiler & Machine Co., 124 Kan. 414. 


(c) “It is the law of this State that any person using the public highways and 
driving a motor vehicle thereon shall keep to the right of the center of the trav- 
eled portion of such highway; and it is also the duty of the driver of a motor 
pert ny upon any of the public highways to operate the same at a rate of speed 
such as not to endanger the life or limb of any other person in the lawful use 
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of such highways, having < for the condition, use and traffic on said high- 
ways. Any person disregarding these usual and ordinary provisions of the use 
of a highway would be guilty of negligence, and if injury to another is caused 
by the negligence of one, then such other would be entitled to damages.” 


Adams vs. Casebolt, 145 Kan. 3. 


(d) “The degree of care required of both the plaintiff and the defendants in 
this case, in the operation of their respective vehicles, was what is termed reason- 
able care. Reasonable care is such degree of care for the avoiding of collisions, 
as a reasonably prudent and careful driver of such vehicles would exercise under 
all the surrounding circumstances as disclosed by the evidence. Care, which 
would be reasonable under one set of circumstances, might not be such under all 
circumstances. (One set of circumstances might demand but slight care and yet 
be termed reasonable, while another might demand the highest possible degree 
of human skill and foresight in order that it may be termed reasonable.) In 
order to determine whether reasonable care was used by the operators of the 
vehicles involved in this case, the nature of the vehicle, as to size, weight and 
manner of construction and control, the nature of the roadway, the extent and 
nature of travel thereon, the likelihood of emergency calling for quick action, 
or the absence thereof, in view of the entire evidence should be taken into con- 
sideration by the jury.” 
Leinbach vs. Pickwick Greyhound Lines, 135 Kan. 40 at page 54. 


“If a driver of a vehicle is confronted by a set of circumstances which call 
for quick action, without time for deliberation, and he uses his best judgment 
and follows the course of action which seems to him best suited to prevent a 
collision, he cannot be found to have been negligent simply because he did not 
do what some other person might have done if placed in the same position and 
confronted by the same set of circumstances.” 


Leinbach vs. Pickwick Greyhound Lines, 135 Kan. 40 at page 55. 


(e) “It was also the law in the state of Kansas at the time of this accident that 
it was unlawful for any person under the influence of intoxicating liquor to drive, 
operate or have charge of the power or guidance of any automobile upon any 
public road or highway within the state of Kansas, and that the taking or use 
of any intoxicating liquor by the person driving, operating or in charge of the 
power and guidance of any automobile within a reasonable time prior to the 
taking charge of the guidance of such vehicle shall be construed as prima facie 
evidence that such person is under the influence thereof.” 


Duncan vs. Branson, 153 Kan. 344. 


(f) “I further instruct you that where the acts of two parties concur to produce 
damage to a third person and one of such parties is sued therefor, he cannot 
interpose as a defense or excuse the conduct of the other party which concurred 
with his own in causing the damage for which suit is brought.” 


Neiswender vs. Shawnee County, 153 Kan. 634. 


(g) ‘The test by which the contributory negligence of a person injured in an 
automobile accident is measured, is whether he acted as a reasonably prudent 
man would have acted under the peculiar circumstances of the case, considering 
the surrounding hazards and any other factors explanatory of the particular 
situation.” 


Q. GENERAL AND SPECIAL VERDICT. 


1. Special questions are not for the purpose of subjecting the jury to a process of 
technical and microscopic cross-examination, or of requiring them to distinguish between 
elements of injury beyond the ken of the anatomist and the metaphysician, but to show 
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the chief ultimate facts. 
Williams vs. Withington, 88 Kan. 809. 


2. Each question should be so framed as to present only a single, direct and material 
fact, and one which is within the issues. 


Hashman vs. Gas Co., 83 Kan. 328. 


3. Where a question of inconsistency arises between findings made in answer to 
special question and a general verdict, nothing will be presumed in aid of special find- 
ings, while every reasonable presumption will be indulged in favor of the general ver- 
dict. 

Cooper vs. K.C. Pub. Service Co., 146 Kan. 961. 
Darrington vs. Campbell, 150 Kan. 407. 
Dick's Transfer Co. vs. Miller, 154 Kan. 574. 


4. Where it is possible to harmonize the special findings with the general verdict, 
the general verdict must stand. 


Cooper vs. K.C. Pub. Service Co., 146 Kan. 961. 
Jacobs vs. Hobson, 148 Kan. 107. 
Rasing vs. Healzer, 157 Kan. 516. 


5. Special findings shall be given such a construction, if possible, as will bring them 
into harmony with the general verdict. 


Jilka vs. Nat'l Mut. Cas. Co., 152 Kan. 537. 


6. In considering answers of the jury to special questions submitted, the court is 
not permitted to isolate one answer and ignore others; all are to be considered together, 
and if one interpretation leads to inconsistency and another to harmony with the gen- 
eral verdict, the latter is to be adopted. 


Dick's Transfer Co. vs. Miller, 154 Kan. 574. 
Sams vs. Commercial Standard Ins. Co., 157 Kan. 278. 


7. While nothing will be F ssa sm in favor of the special findings, as against the 
general verdict, the special findings may be viewed and interpreted in the light of the 
testimony. 

Marley vs. Wichita Transportation Co., 150 Kan. 818. 

Craig vs. Sturgeon, 151 Kan. 208. 


8. While a general verdict imports a finding upon all the issues not inconsistent 
with the special findings, if the special findings cannot be reconciled with the general 
verdict, the special findings control, and if they are sufficiently full and complete in 
themselves judgment must follow them. 


Craig vs. Sturgeon, 151 Kan. 208. 
Jilka vs. Nat'l Mut. Cas. Co., 152 Kan. 537. 


9. Consistent special findings control the general verdict when contrary thereto; 
but when they are inconsistent with one another—some showing a right to a verdict 
and others showing the contrary—the case is left in the condition of being really unde- 
cided, and a new trial should be granted. 


Berry vs. Weeks, 146 Kan. 969. 

Jones vs. Pohl, 1515 Kan. 92. 

Wright vs. Nat'l Mut. Cas. Co., 155 Kan. 728. 
Rasing vs. Healzer, 157 Kan. 516. 


10. The inaccurate use of a word in an answer by a jury to a special question pro- 
pounded to it will mot compel a reversal where, from all the questions and answers, 
the meaning is clear. 


Waltmire vs. Ford, 147 Kan. 732. 
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11. If a litigant believes an answer to a special question is evasive, he should ask 
that the jury be required to make the answer clear and definite and failing to do so, is 
in no position to complain on appeal. 


Earhart vs. Tretbar, 148 Kan. 42. 
12. Same rule if answer not specific enough. 
Farmer vs. Central Mut. Ins. Co., 145 Kan. 151. 


13. Where the acts of negligence alleged were (1) too great speed, (2) failure to 
look ahead and observe the condition of the highway, and (3) to have the car under 
control by use of brakes or otherwise so that it could be stopped, an answer to a question 
as to what the defendants’ negligence consisted of—‘‘careless driving” is sufficient and 
compatible with a general verdict for plaintiff. 


Hancock vs. Bevins, 135 Kan. 195. 
see also: Jacobs vs. Hobson, 148 Kan. 107. 


14. In an action for damages against a cab company, where accident happened at 
intersection and the usual grounds for damages are alleged, jury’s answer to question as 
to what was defendant’s negligence—'Cab driver failed to exercise proper precautions 
prior to entering intersection of streets’”—held sufficient to uphold general verdict. 


Jerabek vs. Safeway Cab T. & S. Co., 146 Kan. 859. 
See also: Fisher vs. Central Surety & Ins. Corp. 149 Kan. 38. 


15. Where a jury answers a special question “no knowledge” or ‘‘we do not know” 
the answer is properly construed against the party on whom the burden of proof with 
respect to the matter to which the question relates. 


Darrington vs. Campbell, 150 Kan. 407. 


16. Unless there is no evidence in the record from which the jury could have 
answered the questions intelligently. 


Sawhill vs. Cas. Reciprocal Ex. et al., 152 Kan. 735. 


17. This rule is subject to the limitation that where the answer to such question, 
of necessity, involves a finding as to negligence, or lack of negligence, of a } nee 
person because of a failure to exercise due care for the protection of her own life the 
presumption such decedent exercised due care must be overcome by evidence, substantial 
in its character, notwithstanding the rendition of such answer. 


Sams vs. Com’l Standard Ins. Co., 157 Kan. 278. 


18. Where a jury is requested to state what negligence of defendants, if any, proxi- 
mately caused the collision, and it answers the question, such answer absolves defendants 
of all other negligence charged which might have been the promixate cause of the 
collision. 

Eldredge vs. Sargent, 150 Kan. 824. 

Bilsky vs. Central Surety & Ins. Corp. 150 Kan. 858. 
Walls vs. Consolidated Gas Utilities Corp. 150 Kan. 919. 
Strimple vs. O. K. Warehouse Co., 151 Kan. 98. 

Stevens vs. Allis-Chalmers Mfg. Co., 151 Kan. 638. 
Rasing vs. Healzer, 157 Kan. 516. 


19. Same rule as to negligence pleaded in petition. 
Jilka vs. Nat'l Mut. Cas. Co., 152 Kan. 537. 


20. Where there are two elements, or parts, to the negligence charged, both neces- 
sary to support a recovery, a finding by the jury that one existed but with no finding 
that the other existed, is not sufficient, and judgment should be rendered for defendant 
notwithstanding verdict. For instance, when the negligence charged is suddenly slow- 
ing down without giving an appropriate signal, a finding that the injuries were caused 
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by defendant suddenly slowing down, without any finding regarding signal is not 
sufficient, and absolves defendant of the other element charged. 


Strimple vs. O.K. Warehouse Co., 151 Kan. 98. 


21. But the fact a jury in answering a special question submitted to it as to alleged 
negligence states one ground thereof, does not preclude reliance on another ground 
alleged in the petition and fairly included in the answers to other questions submitted. 


Dick's Transfer Co. vs. Miller, 154 Kan. 574. 
Rasing vs. Healzer, 157 Kan. 516. 


22. The fact that the jury in answer to a special question upon what negligence it 
based its verdict, gave a __ answer which, standing alone, would absolve the 
defendant, does not preclude reliance by plaintiff on another ground of negligence alleged 
in the petition and fairly included in an answer to other special questions submitted. 


Harshaw vs. K.C. Pub. Service Co., 157 Kan. 95. 


23. Special findings which are in the nature of conclusions drawn from detailed 
facts specifically found must yield to detailed findings when incensistent with con- 
clusions. 

Eldredge vs. Sargent, 150 Kan. 824. 


24. For the purpose of obtaining a ruling on a motion for judgment on special 
findings, all findings of ultimate facts, as distinguished from conclusions, are admitted 
to be —— by evidence, but — findings in the nature of conclusions, if con- 
tradicted by special or detailed findings, cannot prevail, but are controlled by, and must 
yield to, such detailed findings of ultimate facts. 


Harrison vs. Travelers Mutual Cas. Co. et al., 156 Kan. 492. 
Fisher vs. Wichita Trans portation Corp., 156 Kan. 500. 


25. Where jury finds that negligence consists of something not charged in petition, 
it is duty of the court to render judgment for the defendant. 
Bilsky vs. Central Surety & Ins. Corp. 150 Kan. 858. 
26. Where an answer specifying the negligence found against the defendant is not 
supported by evidence, a motion to strike it out should be sustained. 
Where such an answer is stricken out, defendant is entitled upon proper motion, 
to judgment notwithstanding the general verdict. 
Walls vs. Consolidated Gas Utilities Corp. 150 Kan. 919. 
Jones vs. Pohl, 151 Kan. 192. 


27. An answer to a special question submitted to the jury may not be set aside 
merely because it is inconsistent with the general verdict. 


Craig vs. Sturgeon, 151 Kan. 208. 


R. INSURANCE. 


I. General 

(a) Where an insurance company is not a party, it is gross misconduct for 
counsel for plaintiff, in examining jurors on their voir dire, to ask any question 
which indicates defendant will not have to pay a judgment rendered for plaintiff 
but that some insurance company is bound to pay it. (Question as to whether jurors 
had stock in an insurance company. ) 


Powell vs. Kansas Yellow Cab Co., 156 Kan. 150. 


Il. Carriers 


(a) Where the insurance company's contract obligation is given for the ong or 
of protecting the public within the purview of G.S. 1935, 66-1,128, it may be sued 
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independently without impleading the licensed carrier for whom it had furnished 
the insurance. 


Meyer Sanitary Milk Co. vs. Casualty Reciprocal Exchange 145 Kan. 501. 

Farmer vs. Central Mut. Ins. Co., 145 Kan. 951. 

State Highway Commission vs. American Mut. Liability Ins. Co., 146 
Kan. 187. 


(b) Before the insurance carrier of a licensed carrier may be made a party, the 
truck must be in use either actually or incidentally in the business for which licensed. 
Otherwise the insurance policy is one of indemnity only, and the company can be 
subject to a judgment only after one has been obtained against the principal defendant. 

Where the evidence regarding the use of the truck at the time is clear and 
undisputed, the question whether the purpose was related directly or incidentally to 
the business of a carrier is one of law. 

Schoonover vs. Clark, 155 Kan. 835. 

(c) In order for the petition to state a cause of action against the insurer, it 
must be alleged that the insured had been licensed as a carrier and a certificate issued 
to him by the State corporation commission, and that the insurance policy was of the 

required of such a character as was before the court in Dunn vs. Jones, 143 
Kan. 218. Plaintiff must also allege and prove that the truck was being operated 
under the certificate at the time of the collision. 


Lawrence vs. Travelers Mut. Cas. Co., 155 Kan. 884. 
(d) The fact that at the time of the accident a truck is carrying K.C.C. tags 
is some evidence it is being used in operations authorized by the permit. 


Ordinarily whether a truck is being operated pursuant to a permit is a question 
of fact from all the testimony. 


Also where a counter-claim is filed against a trucker plaintiff, who is a duly 
licensed contract and private motor carrier, the company carrying the statutory insur- 
ance on the truck may be brought in as a party defendant. 


Waugh vs. K.C. Pub. Service Co., 157 Kan. 690. 
(e) Other cases on liability of Insurer of carriers. 


Smith vs. Republic Underwriters, 152 Kan. 305. 
Marshall vs. Home Mutual Ins. Co., 154 Kan. 488. 
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IN MEMORIAM — JOHN C. FOULKS 


To the Atchison County Bar Association: 

Through the years we have met on many occasions to pay tribute to those of our 
number who have passed on. We meet for that purpose today. But this occasion has 
additional significance and meaning. Today we pay honor to one of us who gave his 
life in the performance of his duty to his country. 

On September 15, 1943, John C. Foulks, a member of the Atchison County bar 
and a First Lieutenant in the Army Air Forces, was killed in an airplane crash in the 
Middle Eastern war theater. He was the first of the hundreds of Kansas lawyers in 
service in the armed forces in this war — and the only one thus far to lose his life in 
that service. At the time of John’s death he was en route on a mission to India with 
a number of other officers. At an air base in the Middle East, the name of which has 
not yet been made public, the airplane occupied by the party, through failure of its motors 
upon the take-off, crashed into one of the buildings at the airport and all of its occupants 
were killed. John, as well as the others, was buried with full military honors at the base 
where the accident occurred. 

John Carlyle Foulks was born in Ness City, Kansas, on January 14, 1909, and thus 
was 34 years of age at the time of his death. He spent his boyhood days i in Ness City, 
and graduated from the Ness City High School in 1926. In "ie fall of that year he 
moved with his parents to Topeka, his father, Judge A. S. Foulks, having recently been 
appointed Parole Attorney for Governor Paulen. He entered Washburn College that 
year and pursued his studies, both in the liberal arts school and in the law school, until 
June, 1932, when he was graduated with a bachelor-of-laws degree. 

In college John was typical of the large number of students who try to get the most 
out of school. And like many of them he earned most of his own — He did 
this by working afternoons at the State Board of Health. Although this considerably 
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reduced the time he could give to his studies he made good grades. He also found time 
for a number of extra-curricular activities, and he entered wholeheartedly into all of 
them. He became a member of Alpha Delta, a social yoy 2 and also joined Delta 
Theta Phi, a legal fraternity. He was on the school track team for four years, competing 
in the pole vault. In all of his activities he was very popular with his fellow students. 

Upon his graduation and s uent admission to the bar in June, 1932, he cast 
about for the best place to display his officially —— qualifications and abilities as 
a lawyer and decided to return to Western Kansas, where he opened an office at Scott City. 
In 1934 he was elected Lange Attorney of Scott County and was re-elected in 1936. 
Upon his father’s retirement from his service in the Governor's office in 1938, John 
resigned as County Attorney and joined his father in the practice of law in Ness City 
for a short time, and then moved to Atchison in August, 1939. He came to Atchison 
largely at the instance and suggestion of the late T. A. Moxcey, and Mr. Moxcey was 
very helpful in getting him off to a good start in his new location. 

In December of that year when Mr. Moxcey became ill and was confined to a 
Kansas City hospital, he left John in charge of his office. Upon Mr. Moxcey’s death a 
few weeks later John remained in that office and took over Mr. Moxcey’s practice. 
Mr. Moxcey had many important matters pending which required careful attention, and 
John carried these through to completion with considerable success. He was considered 
a good lawyer by his fellow members of this bar and his relations with all of them were 
exceptionally cordial and pleasant. He was well-liked by all. During his two and a half 
years of a in Atchison he handled a remarkably large number of cases and other 
matters, for one who had so recently come to the community. 

His contribution to the civic life of Atchison was likewise impressive. He was one 
of the charter members of the Junior Chamber of Commerce and very active in that 
organization, being particularly interested in its efforts to acquire an airport for Atchison. 
He was always found among. those engaged as workers in the Community Chest, 
Y.M.C.A., and other drives which are annually held. He was a member and officer of 
the Benevolent and Protective Order of Elks and also a member of the Masonic organi- 
zation. He was a member of the Trinity Episcopal Church and was one of its vestrymen 
at the time of his death. He was an officer of the Bellevue Country Club and unusually 
active in that organization and was one of Atchison’s more accomplished golfers. 


In October, 1939, about two months after John came to Atchison, he was married 
to Ruth Walker, of Topeka, daughter of Bert P. Walker, for many years State Printer 
of Kansas. Although both of them were newcomers to Atchison, it was but a short time 
until they had a large number of friends and had become very popular with all who 
knew them. 


Soon after our country’s entry into the war John began investigating ways and means 
of entering the service, and finally on May 4, 1942, enlisted and was accepted as a 
Volunteer Officer Candidate. He was sent to Chanute Field at Rantoul, Illinois, for his 
required basic training, and then after about four months received his appointment for 
officer's training in the Army Air Forces at Miami Beach, Florida. He completed his 
course of training in December, 1942, and was commissioned a Second Lieutenant. By 
reason of his excellent record at Miami Beach he was assigned to the Air Transport 
Command and sent to New York City for additional training in flight business manage- 
ment. He was then sent to Fort Worth, Texas, where he completed his training and 
was made a Flight Control Officer. In May, 1943, he was sent overseas to Scotland, 
later being transferred to England. There he was one of the officers at a large supply 
base. His work was extremely hard and sometimes the hours long, but John was thor- 
oughly devoted to his job and as a consequence received a promotion to First Lieutenant 
just before his death. His ability, diligence, loyalty, and responsibility to duty are 
evidenced by the following letter received by his wife from Major Edward N. Coates, 
John’s commanding officer at his base in England: 


“TI extend to you my sincerest sympathy in your loss. John was a very good 
friend of mine. In fact, when this station was being set up, it was my choice 





IN MEMORIAM 215 


that he come here. This was because John was John. He not only was a grand 
fellow, but was one of the most efficient officers with whom I have ever come 
in contact. 

“He was an example to the entire organization in hard work, loyalty and 
devotion to his duty. This is a very great loss to us. It is, however, clear to me 
that he was needed some place else. 

“John was one of the most popular and well-thought-of officers in this 
command. Every man here joins me in extending sympathy to you.” 


The same thought is shown by the following excerpt from a letter received by his 
wife from General H. H. Arnold, Commanding General of the Army Air Forces: 


“There is little that I can say to alleviate your sorrow, but I want you to 
know that Lieutenant Foulks served our cause faithfully and well as an opera- 
tions officer in the Army Air Forces, and you may justly be proud of his fine 
reputation. While in training at Miami Beach, Florida, he gave promise of 
developing into an outstanding officer and after graduating with a praiseworthy 
record he maintained this high standard of performance throughout his military 
career. Within the continental limits of the United States and while on duty 
overseas his work reflected highest credit on his ability and his death represents 
a distinct loss to his command.” 


As those with whom he served in the armed forces miss him, so we, who had been 
looking forward to his return, will miss him greatly. But we will always remember him 
with respect and affection. 


RALPH M. Hope, 

Kar W. Root, 

GERALD W. FOLey, 
Committee. 
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This “chat” is going to be different. Perhaps 
you may not like it. You may consider it revo- 
lutionary, progressive or even conservative. The 
adoption of suggestions made here would not 
injure anyone. Such adoption would certainly 
change our court set-up, might reduce criticisms, 
produce uniformity and avoid a maze of con- 
flicting jurisdictions found in other states. 

Kansas conceived and has tried to nurture 
one of the simplest court systems. However, the 
legislature has not followed always the clear 
and concise thinking of the writers of the con- 
stitution. From time to time it has added little 
ells to the court structure, without much regard 
to the original plan, until today we have various 
and sundry kinds of courts. 

Can we keep the original conception of a 
simple court system and at the same time meet 
modern requirements? Certainly our courts 
must be adequate, efficient and economical. They 
should be manned with competent officials. 
They should be able to meet conditions as they 
arise without endangering their fundamental 
purposes. They should be such as to attract 
those persons willing and able to give the very 
highest degree of service. 

First can changes be made? By constitution 
our primary system consists of a supreme court, 
district courts, probate courts and justices of 
the peace. That there can be changes is appar- 
ent by examining the language of the Supreme 
Court, which has not been at all finicky in 
approving changes. State vs. Hutchins p. 200, 
“The evident great benefit to the state which 
would result from harmonizing our judicial sys- 
tem impels us * * *.” Same case p. 202, ‘The 
construction we have given the provision estab- 
lishing district courts * * * is approved by the 
argument of convenience and necessity and 
accords with sound reason.” 

Aikman vs. Edwards 55 Kan. 761, “A dis- 
trict judge is provided to aid in the administra- 


tion of the laws. While it is right that the pub- 
lic should deal justly with him, his individual 
rights are by no means of primary importance.” 
In that case the court did not hesitate to approve 
a change and reduction in judicial districts. The 
syllabus states, “The legislature of this state 
has the power under the constitution to transfer 
all of the counties comprising a judicial district 
into another * * *."" The Supreme Court has 
approved so-called city courts and practical elimi- 
nation of justices of the peace. 

Now why this preamble? 
writer to offer? 

* 


You will agree perhaps that in so far as the 
Supreme Court is concerned, the provision for 
seven justices with power to sit in sections or as 
a whole needs no modification or change. 

Our district courts are without that elasticity 
needed to care for a state partly agricultural, oil 
and gas producing, manufacturing and industrial. 
The legislature has from time to time tried to 
meet these problems. Occasionally a new district 
has been created, additional judges provided here 
or there or a judge eliminated. By the time 
action is taken the need may have ended and a 
problem arisen somewhere else. The public 
complains that in certain districts there is little 
work for judges. At the same time other judges 
have been overworked. 

* 

Our constitution provides Art. 3, Sec. 5, ‘The 
state shall be divided into five judicial districts, 
in each of which there shall be elected, etc.” 
Sec. 18, “Until otherwise provided the first dis- 
trict shall consist of the counties of * * *.” The 
Aikman case held that districts may be divided. 
There shall be five judicial districts. Our 
Supreme Court has held that there may be more 
than one judge in a district, and one of them 
the presiding judge. There are many decisions 
not here quoted. 


What has the 
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This “chat” proposes that the state be divided 
either into five or six districts with either seven 
or six judges; that judges now living in districts 
as divided continue in office until the expiration 
of their terms; that there be one presiding judge 
‘o each district with authority to assign and 
supervise the work; that he be appointed by the 
Chief Justice of the Supreme Court for four 
years; that the districts be divided for elective 
purposes either into six or seven parts as the 
case may be with one judge elected from each 
part to serve the entire district. The details of 
election and succession can be worked out. The 
matter of salaries can be taken care of with little 
disagreement under such a plan for all judges 
will have approximately the same amount of 
work and responsibility. 

oS 

Since the question of district courts has been 
so easily disposed, of what about the lower 
courts? Probate courts have had a good working 
over so far as practice and procedure is con- 
cerned. They still need provision for judges with 
adequate legal training. When that is added 
then the next suggestion logically follows. 


* 

Eliminate all other inferior courts by what- 
ever name known except nominal jurisdiction of 
justices of the peace which must remain under 
the constitution. Create a new court where 
needed with such a name as may be chosen, 
preferably not “county” because that would cause 
confusion to outside lawyers. Make this either 
a court with county jurisdiction, or with juris- 
diction in two or more counties, where counties 
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desire to combine for that purpose. Grant this 
court jurisdiction in all misdemeanors, pre- 
liminary jurisdiction in felonies, jurisdiction in 
all civil matters up to $1,000; in all juvenile 
matters; in compensation cases, and in all wife 
and child desertion cases. Provision should be 
made for calling of juries as now in the dis- 
trict courts. Let trial, when asked, be had before 
eight jurors. Eliminate appeals to the district 
court for trials de novo and let appeals be made 
only as now provided for appeals from the dis- 
trict court to the Supreme Court. Provide the 
same requirements for the judge of this court as 
now fixed for district judges. In counties less 
than a certain population the probate judge 
should be made judge of this court, first having 
made his qualifications for office the same. 


* 

With such a system of courts much of the 
present criticism would end. There would be 
no need for creating new courts. Provision 
should also be made whereby district judges 
might be temporarily shifted to other districts 
by order of the Chief Justice of the Supreme 
Court when there was need for such a change. 


* 


Knowing the reluctance of lawyers to accept 
new plans and yet realizing that we do need 
some change in Kansas, it is hoped that these 
suggestions may result in sufficient discussion 
that eventually, if not in this generation then in 
some other time, something may be done of a 
constructive nature. Kansas has been a leader in 
other lines and there is no reason why this state 
should not set up a model system of courts. 
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Lt. Col. L. H. Ruppenthal, JAGD, of McPherson, Kansas was transferred in late 
November, 1943, from the Gold Coast of Africa, where he had been over one year, 
to the India-China-Wing. Excerpts from his recent letters follow: 

Dec. 5, 1943 

Had dinner last night with the Consul General of Nepal, Col. Daman Sham Shere, 
a witty and interesting Napalese, related of course to the royal family of Nepal. With 
him were two cousins, one a young general in the Nepalese army and his sister (The 
Ranee) and her husband. The latter is a brother of the Maharajah of Jodpur, and 
Cambridge educated. The Nepalese are said to be wittier, and are lighter than the Indians 
generally are. They were interesting to meet. Ex to maintain contact with the Con- 
sul. The state of Nepal is the home of the Ghurkas who are recruited for service in the 
British Army in India and are among the world’s best fighters. The country is rather 
cloistered and admission into it is difficult. 

Have been getting my feet under the desk again and learning about the many angles 
of a strange command. It will take a month or more to get oriented. The branch JAG 
office is agog because I am in command work. They claim to be shorthanded. The Col. 
who heads the Board of Review wants to go home and the JAG would like me as a 
replacement to head the board. However this job seems to need me now and I'll stay 
here as long as it does. i 

As you know, I’m already in India, so will celebrate my birthday with some of the 
JAG officers who were in Africa on Dec. 15 last year, en route here. 

Dec. 7, 1943 

It is chilly here and woolens are desirable. I am on the lookout for woolen material 
from which to have shirts and trousers made. The hotel has no central heat but we have 
coal or wood fire going in the grate in our room nightly. No central heat in the offices 
and we have little kerosene stoves that either smoke or go out. 

The PX (post exchange) here is very limited in quantity and quality, but I sup- 
pose that will improve by time. From the air, India and China are a checkerboard of 
rice paddies and tea plantations all intensively cultivated, and irrigated from mountain 
streams or rivers. China has hundreds of acres of vegetables, all grown in small 
irrigated patches. Fine sweet tangerines are grown both in India and China. I saw enor- 
mous pears in China though I did not sample them. Did eat some paper shelled English 
walnuts that were excellent. 


The Chinese are very friendly and all seem happy. The little kids as we drove 
through the remarkably clean streets in a jeep would look up, and seeing that we were 
Americans, grin their broadest smiles—extend their fists with thumbs up and call: “Ding 
Hao” (ding how) literally, very good. There were no beggars in the Chinese city though 
many were poor. Mongolian ponies and water buffalo hitched to two-wheeled carts, 
formed the majority of cargo transport. A few burros were seen, carrying packs. The 
two wheeled carts all were tired with rubber truck tires. We were told this was because 
the local governor had a corner on imported truck tires and had a law passed requiring 
carts to be rubber-tired. The cemeteries are a series of mounds, each covering a coffin 
laid on the ground, and with the earth heaped over it. Usually they are tnek on high 
ground unsuited to cultivation and there is no formal layout. Singles and groups are 
scattered at random over the landscape. 

Dec. 9, 1943 


According to local newspapers the Bengal famine situation is clearing up. 
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Dec. 12, 1943 

The plane on the trip over (from central Africa) carried a full load of cargo and 
about eight of us as passengers sitting along one side in bucket seats. These are aluminum 
seats to fit the parachuters’ packs. They do not conform to the human anatomy without 
packs, so I drew a blanket before leaving in order to have a more comfortable seat. 

Did a little sight-seeing this afternoon. We got a tonga (two-wheeled pony cart) 
and drove through the city. Passed thousands of tiny stalls: food, spice, silver, brass, 
cigarettes and cloth, none of which seemed to be busy as it was Sunday. The place teems 
on weekdays, I am told. Many filthy people and a lot dressed in their Sunday finest. 
Some of the women were covered, with only slits or square holes cut for the eyes. They 
looked like miniatures of Ku Klux Klanners. Others merely draped a portion of their 
faces. I am not familiar enough with the people to tell the various castes apart. There 
are plenty of beggars, all dirty, but looking rather well fed. Some Thibetan traders are 
parked outside the office and hotel every evening. 

Dec. 16, 1943 

Had the JAG officers who were with me in Africa on December 15 last year, and 
all the others who are here, over for dinner last night to celebrate my birthday. We 
had a good time. 

Had a ride in the bombardier’s seat in the nose of a B-24 recently. Rode there for 
an hour admiring the landscape, with the Himalayas in the distance. Haven't been away 
from the desk for three weeks but may go at any time. I have almost no time for letters 
now. Evening schedules are so disarranged that we have no real leisure. Tea at five or 
later, bath, dress for dinner which is served at 8:30 or later and then it is time for bed. 
I seem to be sleeping 8 or 9 hours easily too. Will be on duty Sunday. 

Dec. 19, 1943 

Had a letter from K. (cousin) written from Cairo, just after reaching here. The 
other night we went into the largest jewelry dealer's and spent two hours Jooking at his 
stock. The jeweler is son and grandson of jewelers, is reputed to have the largest stock 
of jewels in India, and supplies wholesale to jewelers all over the world. 

Dec. 22, 1943 

This has been another long, hard day. The Deputy Exec. I relieved has gone to 
the U. S. He is Lt. Col. R. T. Kight who piloted Willkie round his “One World.” 
Bought some taffies and hard candy at a very good confectioners today, Indian made. 
They were $1.20 a pound. They have also nice looking chocolates at $1.80 per pound. 

Heard an English language Jap propaganda broadcast last night. It was a dialogue 
between Lord Mountbatten and Sir Claude Auchinleck—so much overdrawn that it 
could fool no one. Of course the propaganda was directed at the Indians, but I doubt 
that the English speaking Indians could be fooled by it. 

Weather seems more moderate than when I first came. Maybe I’m just getting used 
to it. Have been here almost a month. Found that the dhobic wallas were beating my 
clothes to pieces so now the native “bearer’’ does it or has it done in the bathroom here. 
Believe it is more sanitary that way too. 

Our bearer, A Kashmir Mohammedan named Latif has strung paper Autumn leaves 
and holly decorations around the room and came in at noon with a big basket of tan- 
gerines, English walnuts, bananas, apples and dates which we sent him out to buy. Have 
seen a Kashmir-made nut cracker which I think I'll buy. 


* bs * 


On U. S. Navy stationery, Lt. (j.g.) Fred L. Conner wrote Barney on January 24, 
1944, as follows: 
Dear B-B-B-B-Barney: 

That's a splutter, not a stutter, for the Bar Journal of November, 1943, just caught 
up with me with the news that I am still in San Diego “trying to get into the service” 
— and I held up my good right hand on 6 October, 1942! 
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Bob Price of K.U., Osage City, Topeka, and all the far eastern spots, and I had 
lunch together recently. Don't know exactly how it happened except that I dropped 
in on him about noon and suggested that he take me to lunch — which he did. Bob 
is getting along fine — all the waitresses called him “Bobbie.” 

Both of us recently had temporary duty under instruction at an anti-aircraft training 
center. We found out the hard way that those five-inch guns don’t shoot bb’s! The 
noise was comparable to that encountered in La Rue Royce’s room at a Bar Convention, 
but it was a different variety of barrage. 

The Journal is certainly a welcome visitor. Notice that Bill Carey is in Los Angeles 
— if I'm up that way we may arrange a meeting of the California branch of the Sections 
Committee. Mix up more “Hash,” Barney, it’s good to know what the fellows are doing. 

Lt. Ed A. Benson, Jr., V-mailed the following to his Kansas City, Kansas, law 
partner, Marion C. Miller (November 5, 1943 — A.P.O. Address) : 

Dear Marion: 

This happens to be a German machine I am typewriting on and it has just a little 
different Rew: «eae so if you see any unusual letters or punctuation marks don’t blame 
me. Received your most welcomed letter, and it was certainly good to hear the good old 
firm of Benson and Miller is still making its mark among the legal firms of Kansas City, 
Kansas. I especially got a kick out of the fact that Judge Brady employed you to draft 
the petition on the determination of heirs. I was just wondering if I could examine an 
abstract again, and if there had been many changes in the law. No doubt I will need 
a good deal of “brushing up” when I return, but I will have a good man to coach me 
along. Is anyone sharing our office space or do you have it to yourself? Hope to pick 
up some decorations from this strange and unusual land which we can use in the office, 
for no doubt my selection of things would not fit in with Betty or the things she has 
in our house. Rugs are extremely high in price, but hope to buy one or two which we 
can use at the office. They say they last for several generations and that the older they 
get the better and more expensive they become. After they are made they have the 
camels trod on them for some time just to pack the nap down well. I have seen some 
that have been on shop floors for many years and they look bright and good and new. 
Purchased an old dueling pistol the other night up town, and it will make a good paper 
weight or something for the office. 

Some of the boys went deer hunting the other day and bagged 46 which made good 
eating for the mess halls. We understand that some fresh meat is on the way over now 
for us, but won’t believe it until it arrives. Also butter which I haven't tasted since we 
left the boat. The ducks are coming in now and I can hardly wait to get out, but shells 
cost 22 Rials each or about 66 cents. The ducks are not used to being hunted and you 
don’t need to construct a blind and when they start coming in they just don’t seem to 
stop. You can shoot just as long as you have ammunition. Since they don’t have any 
game laws it just depends upon a man’s financial ability. I am taking a trip in a few 
days that will just about put me over the entire country. It will be very interesting and 
I am looking forward to it very much, even if it is strictly business. Am taking an 
interpreter along, otherwise I might never get back. By the way, the queen is certainly 
a knockout when it comes to looks and I am sending you a picture of her. She should 
make a good pin-up girl for the office. The man from whom I bought it could not 
understand why I didn’t want one of the king also, for he said the two should be 
together always. When I refused, he then found a newspaper with king’s picture and 
wrapped the queen’s picture in it and said that would ease his mind. Strange people, 
these Persians. If Betty is next door, give her my regards, and also Cliff. Tell Dad I am 
writing him a nice long letter, but will not complete it for a day or so, but he will hear 
from me very shortly. Best of luck, comrade, and don’t let the army get you under any 
circumstances. I will take over the job of two men if it will keep you out. BUD. 


" * * 


Major Jay W. Scovel (J.A.G.D.) wrote Barney as follows, on January 29, 1944, 
from an A.P.O. address in the India-Burma-China theatre: 
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Dear Barnett: 

Lt. Col. Lloyd Ruppenthal has passed on to me your Hash Country Style which was 
written for the Bar Journal, apparently along about duck season. I have forwarded it 
to Major Earl B. Swarner, who is also in this theater, but not at this station. I was very 
much interested in the items of news enclosed in this copy, and I presume transportation 
facilities make it a little difficult for you to go out and obtain the news in these isolated 
sectors, so it is up to us to send the news in. At any rate, as you know, Lloyd Ruppen- 
thal is here. I see him every day. My best information is that Hubert Lardner will be 
in this theater before too long working in my section. 

Everything is going all right with me here. I have not been bothered with any of 
the numerous diseases and the ailments of this country other than a short session with 
dengue fever last fall. Summers here are hotter than the summer of 1936 was in 
Kansas. But the weather now is most delightful and has been for the last two or three 
months, and will be for another month or six weeks. 

Lloyd is in the Air Corps in an executive capacity, having deserted the JAG’s. I 
am Staff Judge Advocate of the S.O.S., of the Theater, and Earl B. Swarner is Staff 
Judge Advocate in one of my bases. His address is APO 465, c/o Postmaster, New 
York, N. Y. 

I shudder every time I think of how much you will have me at your mercy when 
I get back and start into figuring out what it is going to take to put my library up-to- 
date sufficiently to justify dusting off the old desk. But it might as well be you as 
anybody, and you have always been patient and longsuffering with your delinquent 
customers, even though your company did not always share your patience for these 
matters. However, it appears, it will be some little time before I will have a chance to 
get back on your list of debtors. 


w x * 


John Markham of Paola sends in the following note from Major Don Stewart with 
the 12th Fighter Command somewhere in North Africa, the note bearing date of 
February 7, 1944: 


Dear John: 

From various sources I have learned that you were appointed to take my place on 
the legislative council and I am sure you will find the work interesting. Write to me 
sometime and tell me what the program is. I had thought I might be back in time to 
run for re-election and to serve again in the session of 1945 but it is beginning to look 
as if this job might last too long for that. I continue to be very well and I keep busy 
on an interesting job. Best regards to you and my other good legislative friends. 
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E. C. Brookens of Westmoreland mar- 
ried Miss Ethel Christenson some time in 
November. Fran Seeley of Russell married 
December 12 at Russell. I understand the 
chap she married is a New Englander. I 
suppose Fran will go all out “Eastiner’’ 
on us after the war. Congratulations to 
all, and may we keep them in Kansas. 

Elmer Columbia is announcing for the 
State Senate, the place held by Glenn 
Jones. Both these boys are from Parsons 
—one a Republican, the other a Democrat. 

John Markham may get into the Army. 
This will, of course, take him out of the 
State about the time the House meets. 

Bob Allen has been appointed County 
Attorney of Neosho County, George Don- 
aldson having left for service. I saw Bob 
the other day at Chanute. 

Wallace Carpenter is an Ensign in the 
Navy — Warren Grant taking his place as 
County Attorney. While sitting in the 
hotel the other day, Ray Beck of Coffey- 
ville came in with about nine other guys, 
some of them grey and bald, all on a free 
bus ride to Leavenworth for their screen 
test. I haven't heard whether Ray got by 
the physical or not. 

Barney Sheridan of Paola has formed a 
new firm — Milt Sullivant has joined the 
office. Perry Bishop is still in the Navy — 
in his absence Barney and Milt carry on. 

Mr. Albert Watkins of Dodge City 
died recently, he being the surviving mem- 


ber of the old Scates and Watkins firm — 
one of Dodge City’s old-timers. 

Clyde Allphin of Great Bend died some 
time in December. I was in Great Bend 
early in November, and at that time he 
was in the hospital — not doing very well. 
I understand since that he passed on. 

Some of the K.U. boys of about twenty 
years ago will remember Elbert Smith, for- 
merly of Great Bend. He requested me to 
remember him to all the boys of his class. 
He is with the Business Men’s Assurance 
Company of Kansas City— and would 
like to hear from any and all of his 
friends. 

Looks now like Carl Rice will be the 
new Bankruptcy Referee in Kansas City, 
Kansas, Harry Caster at Wichita, and 
Judge Ted Sloan at Topeka. Salina and 
Fort Scott are still undecided at this time, 
as far as I can learn. I presume by the 
time we get a Journal out, this news will 
be rather old. 

All the officers in the State Guard — 
the Company composed of Kansas City, 
Kansas, citizens, 1 understand are lawyers. 
Charlie Lowder is one, and to him goes 
the credit for the item, but so help me, I 
can’t think of what he said he ranked — 
and who the others are — except Nonie 
Snyder, whom I know is ranked a cap- 
taincy and is also paymaster. 

I saw Dan Cowie on the street recently 
in Kansas City, Missouri. Dan, after 18 
months in the Army, got an honorary dis- 
charge. In a tank division he went all 
through maneuvers; then got his chest 
busted in an accident. Sometime about 
Christmas he was discharged on a medical. 
He is now hunting around Kansas City, 
Missouri, for an Insurance Company. 

Got a letter from LaRue Royce one day 
about Christmastime, in which he hastened 
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to tell me about a worthy grandson and, 
incidentally, he mentioned something 
about Bill Norris also having a grandson. 
Seemed LaRue now feels the equal — and 
proclaimed in no uncertain language the 
way he feels about the whole matter. 

Justus Fugate of Wichita has been in 
Kansas City for a month or more in con- 
nection with Brown-Crummer matters. 

Dick Woodward of El Dorado has 
announced for the State Senate from his 
district. I think Dick has had that in mind 
for some time. Good luck, Dick! 


Les Hagaman, as far as I know, is the 
only lawyer out for House Speakership. 
From what I hear it looks like Les had it 
in the bag. Seems to be his turn. 


Sted Ball of Atchison has announced 
for the State Senate from Atchison. As I 
got it, this is the district Al Cole repre- 
sented (I guess Coalie has his eye on 
something else). I don’t know what, but 
it may be a switch-around district — Hal- 
ton has it, then Atchison gets it. 

I saw Lt. Col. Farley Young, retired on 
account of medical, the other day in Lin- 
coln. He showed me a letter and a picture 
of John Kaster taken in front of a hos- 


pital at Dutch Harbor. John had been 
down with a cold, but is now out again. 
John gave quite a description of Dutch 


Harbor. The hospital looked about as 
John described it — a long board or frame 
shack. The wind must have been blowing. 
John has hold of his hat in one hand, and 
the other hand was used in an attempt to 
keep his overcoat from blowing over his 
head. 

Carl Root goes to the Navy March 13, 
from Atchison. Leaves my good friend 
Maurice O'Keefe to do all the work. I 
know how he will love that. 

Tom Van Cleve of Kansas City, Kansas, 
has been home for a couple of days while 
his Tanker undergoes repair at a dry dock. 
Tom has been upped to Lt. (j.g.), as I 
understand it. He has made three trips to 
the South Pacific, South America, and 
other ports, carrying oil. Tom bosses a 
gun crew. Willard Phillips is lecturing at 
Ann Arbor, where the boys take a Judge 
Advocate studies. Barney Alden is with 
Headquarters Campaign of the Sth Army 
— somewhere in Italy, and Pat McAnany 
is down at Sweetwater, Texas, and still in 
hopes of seeing some action. 
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The McAnany-Alden-Van Cleve office 
is still pretty much handicapped with four 
boys in the Service. 

Harold Harding, also of Wyandotte, is 
on a subtender, somewhere in the South 
Pacific. He, too, got home on leave a few 
days ago. 

Tote Carson reports for his screen test 
somewhere about March 15. Tote and 
Willard Haynes office together in Kansas 
City, Kansas — both boys doing very well 
together. 

Harry Miller, I understand, is also about 
in the army. He reports soon to Ft. Leav- 
enworth. 

Howard Baker of the Holmes-Baker and 
Arn office at Wichita is sick, and has been 
for sixty days past. Win Holmes said he 
thought Howard would be out by March 
10. Ed Arn of the same firm is at the 
Great Lakes Naval Station, Chicago. 

Howard Harper of Junction City bought 
a bunch of the Jim Smith office equipment. 
By the way, Jim has been transferred to 
Tinker Field, Oklahoma City, from Pen- 
dieton, Oregon, where he went after clos- 
ing his office at Topeka. 

Manfred Holley has quit the O.P.A. and 
taken a place with the Brooks-Fleeson firm 
at Wichita. 

Lt. Col. Vic Rogers is home on a med- 
ical. Vic thinks he may be washed up with 
the army on account of ill health while in 
the Tropics—and age as well. 

I hear a lot of comment on Andy 
Schoeppel upholding the sentence or deny- 
ing clemency to the fellow Stew Bloss 
sentenced to hang at Winfield about a year 
ago. Most members of the Bar agree with 
Andy—"'should be as it is’’—and again, a 
lot of our Bar members commend Judge 
Bloss for the dispatch with which he han- 
dled the trial. 

Horace Watkins of Dodge City has been 
given a place in the Attorney General's 
office at ka. 

Johnay Eberhardt was in Washington on 
a business matter sometime early in Febru- 
ary — before the Supreme Court. 

Reilly McGregor of Medicine Lodge is 
making a Republican speech at Wolf's 
Cafe, the night of February 12 at Wichita. 
Reilly, when I saw him, was undecided on 
whether the speech was in honor of Abe’s 
birthday or in honor of his visit to Wich- 
ita. Anyway, I know the speech will be 
all right. 
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Senator Bill Kahrs had a very unusual 
incident happen the day I got in the office. 
Two old ladies, with more tongue than 
discretion, were haran ing Bill on why, 
with all the money the government was 
spending, they could not get more than 
$21.00 per month under old age assist- 
ance. Bill didn’t know what they were 
talking about, nor did he have an answer. 
Finally he asked them why they came to 
him. They answered that they both had 
voted for him for the Senate, they knew 
him to be an up and coming young man, 
and further on account of his rise in polli- 
tics, he looked like their saviour. Bill 
promptly replied to this latter, “In that 
event I'll see the County Commissioners.” 
The ladies left happily. There are two 
votes you can count on, Bill. 

Just heard that Charlie McCorkle of 
Wichita died unexpectedly of a heart 
attack on March 16 after being ill only 
three days with what everyone thought 
was indigestion. It came as a terrible 
shock to everyone in Wichita. 

Bill Norris of Salina has just today sent 
all members of the bar an announcement 
of his candidacy for the open place on the 
Supreme Court. Allen Burch of Wichita 
has also sent out, at least here in Wichita, 
word of his plans and aspirations for the 
same job. I have not seen Bill Smith for 
some time, but the next time I am in 
Topeka I am going in to see Bill. He 
won't talk —I know — but if I can find 
out who he likes for the job, I may be able 
to tell a lot of my friends what the score 
will be after the August primaries. 

A good many Kansas boys will remem- 
ber Dwight Olds, formerly from around 
Parsons, leaving there to go with Shell at 
Tulsa. I understand Dwight is handling 
all property rights, abstracts, and all titles 
for Shell Oil. Wenzel, formerly of Wich- 
ita with the Land Bank and Shell — and 
later transferred back to Tulsa, is now in 
the army. Lots of the Kansas Bar will 
remember Wenzel. He could sing, and 
how! He worked in several Bar shows. 

I drove from Wichita to Tulsa one Sun- 
day recently. A bad day, it rained, then 
later snowed considerably. I stop at 
Ark City for lunch, and the thought 
occurred to me I had better see if W. L. 
Cunningham was in his office. He was, 
sure enough, and we entertained each other 
for an hour or so. Then a very enjoyable 
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dinner, and I went on my way. I recom- 
mend W.L.’s office to his friends and Bar 
members when in or enroute through 
Arkansas City. Thanks again W.L. By the 
way, Bill Jr. is taking a course in para 
jumping at Fort Benning, Ga. 

Maurice Freidberg has returned to 
Topeka after a sojourn in Baltimore. Art 
Claussen went into the navy, leaving the 
post of County Auditor open — and to that 
ag Maurice will go, as well as practice 
aw. He is in with Baker and Meyers— 
New England Bldg. 

Walt Neibarger of Tonganoxie, and Ed 
Jones seem to be handling the office of 
Supreme Court Clerk with the help of Art 
Sickel Earl Clark died, I think in De- 
cember. 

Armine Weiskirch as well as Henry 
Martz visited Topeka recently. They had 
just gotten away when P. K. Smith drove 
in. I understand Weiskirch is going in 
with George Collins om March 1 at 
Wichita. 

The old Rock Island Depot at Topeka 
has been torn down to make room for 
someone else, moving John DuMars and 
Clayton Davis up to the New England 
Bldg., with a new and modern office on 
the fourth floor. Doesn't look like a Rail- 
road office; to the contrary, it looks like 
a city law office— and incidentally they 
will handle private practice. 

Bill Townsend of Topeka got married 
recently. He _ around the cigars to 
all but me. After learning of my virtue 
he offered to buy me a candy bar. I learned 
afterwards the army rejected him on 
account of a bad back. 

Fred Conner of Great Bend wrote me 
a letter checking me on the statement I 
made about his trying to get into the serv- 
ice, and calling my attention to the fact 
that he held up his right hand in October, 
1942. What I meant to say was he was 
trying to get into active service, as I under- 
stood he had been at San Diego for nine or 
ten months. Sorry, Fred. 

Phil Lewis is in Honolulu and Jim 
Porter is in Australia. Jim went over with 
an airplane carrier, had it shot out from 
under him, got straightened out eventually, 
then saw service at Rabaul and Midway. | 
guess from what I hear, Jim got in on all 
the fireworks. 

Ralph Oman is in Australia as an Intelli- 
gence Officer with a bombing squadron. 
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The news on him is very short — no one 
seemed to know much. 

I met Francis Carr back in T home 
on furlough, after a year in 

Ed Rooney, Jr., is in Africa. 

Chief Justice John Dawson's announced 
retirement has — the boys with 
Supreme Court itions to quit going. 
On February 2 I drove into ‘Manhattan 
and found the County Bar in a huddle on 
how best to promote the candidacy of 
Brose Johnson for the vacant job. 

Someone gave Hal Hadan of Manhattan 
a setter dog, who by ap had had 
some work in the field. Hal could not 
understand why the dog went away and 
stayed three or four days. He considered 
me an authority on shooting dogs. I told 
him the dog went away to look for what 
he could find and unlike his new master 
and some others I know, found what he 
was looking for. , 

le Johnson of Topeka has his hat 
wan He is working on the angles that 
seem best to him. 

I know Charlie Garrison of Garnett is 
out with the same avowed intention. In 
fact, Charlie has had the idea for some 
time . There will be some more candi- 
dates, and to all and sundry, Good Luck. 

I. M. Platt is in New Orleans. He left 
Junction City to escape the winter — what 
winter. I don’t know, been about 65 all 
this week — in Kansas. I think he better 
stay home, Kansas weather cannot be beat. 

Bill Roche of Clay Center has closed his 
office and moved to Ti making his 
home with a sister. Bill had a stroke a 
year ago— don’t seem to rally much. 

My old friend, Jim Larimer, is in the 
hospital at Topeka. He closed his office 
and called it a day. 

I saw Bill Vernon of Larned; and V. S. 
Weary and Howard of Junction 
City; and Paul Applegate of Wakeeney; 
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and Landon Morgan of Hugoton, at the 
State Chamber of Commerce meeting in 
Topeka early in February. Reminded me 
somewhat of a Bar meeting; ev had 
an idea and notion, and all believed in 
Post War planning — but in planning to 
suit the individual. 

Eric ae of Lindsborg has recently 
been appointed County Attorney of Mc- 
Pherson County. He takes over for Ken 
Hodge who leaves shortly for Officer's 
training in the navy as an ensign. 

Marvin Larson resigned as County 
Attorney of Republic County effective last 
November 29 (1943), having accepted a 
position as manager of the Meridian Tran- 
sit Lines with headquarters at York, 
Nebraska. This is late news but I just 
ran onto it. Understand the Larsons are 
now living in York. 

L. W. Chesney, formerly on the Salina 
High School faculty, is now assistant attor- 
ney with the state vehicle de t in 
Topeka. Judge Roy A. Smith of Salina 


is now a member of the State Board of 
Court Reporter Examiners, succeeding Joe 
Ralston, Jr., who resigned. 

T. B. Kelly, of Osmond-Kelly & Con- 


ner, is the duly elected president of the 
Southwest Kansas Bar Association, elected 
last December. William Easton Hutchin- 
son of Garden City, ex-Supreme Courter, is 
the vice-president, and E. J. Grantz, Dodge 
City court , is secretary-treasurer. A 
majority of the bar attended the Dodge 
City meeting. 

R. H. Kaul, Pottawatomie County Attor- 
ney, is in Tucson, Arizona, taking naval 
training for lieutenant (jg). 

Burch, Litowick, Royce and Hampden 
of Salina have a new associate: Howard 
H. Dunham, a 1942 K. U. law grad and 
formerly of Kansas City, Mo., who has a 
medical discharge from Uncle Sam's army. 
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Get in 1 Step- EVERY ONE IS 
CONSERVING FUEL FOR VICTORY 


GAS IS VITAL TO WAR 
PRODUCTION, USE 
IT WISELY 


You’re out of step with American 
patriotism if you don’t save fuel 
this winter. Our fighting forces are 
depending on War Production plants 
to furnish them with the necessary 
equipment for victories. However, 
if these plants don’t have sufficient 
fuel to manufacture this equipment 
then our fighting forces will suffer 
and the war will be lengthened. So 
it’s up to us... here on the home 
front . . . to conserve fuel for vic- 
tory. It isn’t just the other fellow’s 
job but everyone must cooperate in 
this conservation program. 





lower. 


Don’t heat kitchen with 
oven or top burners. 


Close bedroom doors at 
night. 


Close off unused rooms. 
Cook whole meals in oven. 
Use hot water sparingly. 
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DID YOU KNOW 
that 


@ Resident enemy aliens are not precluded from bringing or prosecut- 
ing actions? Ex Parte Kawato. 


@ Congress may regulate the growing of grain which the farmer uses 
entirely on his own farm? Wickard v. Filbum. 


@ United States citizenship of an enemy belligerent does not give him 
the right to be tried in 4 civil courts for violation of the law of war? 
Ex Parte Quirin. 








@ An ordinance making it unlawful to ring doorbells to distribute lit- 
erature is an unconstitutional denial of freedom of speech and the 
press? Martin v. City of Struthers. 


@ Public aches! children my See ate be required to neidanet in salute to 
r 


the flag? West Va. State 


tion v. 


The above five cases taken at random from 


Volume 87 L.ed. 


illustrate the interesting questions which the Supreme Court of the United 
States is continually deciding. As a quick source of information this is a 
very valuable set of Reports to add to your library. 


L.ed., the popular set since 1882, has several formats to choose from. 
Let us forward full information. 





THE LAWYERS CO-OPERATIVE PUBLISHING CO. 
Rochester 3, New York 
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FEATURE 
ATTRACTION! 


The Famous 


COFFEE 
SHOP 


WALTER SCHIMMEL 
Manager 
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Law Suits are Seldom 
“4 Sure Thing” — 


BUT THERE ARE WAYS 
TO MINIMIZE THE RISKS! 


Here's One Way— 





You realize the tremendous in- 
fluence precedents established 
by the U.S. Supreme Court 
have on State Court Opinions. 


Make your case more certain 
by “backing up” local prece- 
dents with cases from our 
highest court! 


Consult 





The ‘Key Number” 
United States 
SUPREME COURT DIGEST 


where every point of law is ‘“‘Keyed"’ to the decisions of your own State! 





Write for full particulars 


WEST PUBLISHING CO. SAINT PAUL 2, MINN. 
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There’s a crowd 
on the lines 


It’s always a big crowd in these war days. But the Long 
Distance operator keeps the calls moving quickly un- 
less they just get too many for the circuits. @ If she 
says the circuits are busy, you can help by canceling 
your call if it isn’t really important. But if you can’t 
cancel, the operator will request—‘“Please limit your 
call to 5 minutes.” It’s the work of war we are trying 
to speed over the wires. 


SOUTHWESTERN BELL TELEPHONE CO. 
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This Is A Story Often Told— 


Of how I joined the Shepard fold. 

It burned me up beyond belief 
Whenever I’d prepare a brief. 

For while I labored late at night 

To try to get my cases right, 
Attorney Bill across the way 
Would go home early every day. 
And furthermore I always found, 
His research work was mighty sound. 


I finally collared him one day 

And asked him how he got that way. 
“How can you trot out to the races 
While I spend hours checking cases?” 
He grinned and said, “My boy, get wise, 
What you should do is Shepardize. 
Just check each case and statute, too, 
In Shepard’s and you’ll soon be through. 
This service I am glad to say, 

Will help you out in every way. 

It gives you all the facts you need 
With accuracy and utmost speed.” 


Needless to say, I took his word 

And sent for the booklet which I heard 
Would tell me how to use the set 

That I decided I should get. 

Since then I’ve Shepardized my cases 
And though I don’t get to the races 

I use my spare time better yet 

To help defeat the Axis threat. 

And so I’m passing this along— 

Use Shepard’s—and you can’t go wrong! 


Booklet sent on request 


Shepard’s Citations 
The Frank Shepard Company 
111 Eighth Avenue 
New York 11, N. Y. 


Copyright, 1943, by The Frank Shepard Company 
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lppearance is (Mora 


KNOX HATS ARROW SHIRTS 


Me HE Place To Go For The 
Brands You Know! 


CLOTHING COMPANY 
TOPEKA, KANSAS HICKEY-FREEMAN CLOTHES 





Speaking of Teust5... 


One of the most important decisions your client will make 
concerns the choice of an Executor and Trustee. The Central 
Trust Company offers you and your client experienced serv- 
ice and full co-operation. Our complete facilities insure 
prompt, efficient, and economical service in all fiduciary 
duties. For individuals we serve as Executor, Administrator, 
Guardian, Conservator, Trustee or Agent. For Corporations 
we serve as Registrar and Transfer Agent of stocks and as 
Fiscal Agent in widely varying capacities. 


Invested Capital Over $700,000.00 


THE CENTRAL TRUST COMPANY 


Affiliated with The Central National Bank 


J. E. MERRIAM TOPEKA PERRY PITCHER 
President Trust Officer 











The Latchstring Is Always Out! 


u grazige telendijaces ewelts 
pew iy to kee phd ke leaeaee ae 


* 300 Modern attractive * Gesegnions, Easy to find 
rooms 


* Air Conditioned Coffee °* ton A moderate rates 
Shop sad “ _ * Consion Banquet sod Ball 

* Garage and Theatre in Facilities Roof 
connection St 


HOTEL JAYHAWK TOPEKA 
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Wichita’s Headquarters 


— For — 


MEMBERS OF BAR ASSOCIATION 
AND FRIENDS 


Features that Prove the Allis Was 
“Built for You to Enjoy’ 


@ Kansas’ Tallest Building 

@ 350 Fire-Proof Rooms 

@ 11 Floors Air-Conditioned 
@ Ceiling Fans in Every Room 
@ Two-Channel Radio 

@ Circulating Ice Water 

@ Complete Electrical Outlets 
@ Showers Over All Baths 

@ Bed Reading Lamps 

@ Complete Banquet Facilities 
@ Beauty and Barber Shop 

@ Kit Kat Coffee Shop and Pup Lunch 





IT COSTS NO MORE TO STAY AT THE BEST 


a 


Barney L. Allis, President Frank L. Ripple, Manager 




















